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TITLE 16 


PRACTICE, PROCEDURE, AND COURTS 


(CHAPTERS 1-17 IN VOLUME 14A; CHAPTERS 18-54 IN 
| VOLUME 14B; CHAPTERS 55-89 IN VOLUME 15) 


SUBTITLE 6. CRIMINAL PROCEDURE GENERALLY (CONT'D) 


CHAPTER. 

90. JUDGMENT AND SENTENCE GENERALLY. 

91. APPEAL AND POST-CONVICTION. 

92. COSTS, FEES, FINES, ETC. 

93. PROBATION AND PAROLE. 

95. INTERSTATE AGREEMENT ON DETAINERS. 

98. TREATMENT FOR DRUG ABUSE. 

99. PERFORMANCE INCENTIVE FUNDING FOR RECIDIVISM AND CRIME 
REDUCTION. 

100. MENTAL HEALTH AND THE CRIMINAL JUSTICE SYSTEM. 


SUBTITLE 7. PARTICULAR PROCEEDINGS AND REMEDIES 


CHAPTER. 

105. ABATEMENT OF NUISANCES. 

106. ACTIONS BY OR AGAINST STATE. 

111. UNIFORM DECLARATORY JUDGMENTS ACT. 
116. PRODUCTS LIABILITY. 

118. MISCELLANEOUS ACTIONS. 

120. IMMUNITY FROM TORT LIABILITY. 

123. CIVIL RIGHTS. 


SUBTITLE 6. CRIMINAL PROCEDURE GENERALLY 
(CONT’D) 


CHAPTER 90 
JUDGMENT AND SENTENCE GENERALLY 


SUBCHAPTER. 

. GENERAL PROVISIONS. 

. MuttieLe Convictions. 

. EXECUTION OF SENTENCE — CONFINEMENT. 

. EXECUTION OF SENTENCE — DEATH PENALTY. 

. ARKANSAS CRIME VICTIMS REPARATIONS ACT. 

. SENTENCING GUIDELINES. 

10. LocaL CrIME STOPPERS PROGRAMS. 

11. Ricuts oF VicTIMS OF CRIME. 

14. COMPREHENSIVE CRIMINAL REcorD SEALING Act oF 2013. 


ono DY 
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SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
16-90-104. Commitment of women for 
felony. 


16-90-118. Duty of court to report to Die 


vision of Correction. 
16-90-120. Felony with firearm. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 

16-90-121. Second or subsequent felony 
with firearm. 

16-90-122. Post-conviction release of non- 
violent offenders. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1220197, 


16-90-104. Commitment of women for felony. 


Women who are convicted of or who plead guilty to the commission of 
felonies may be committed to the Department of Corrections by any 


court of criminal jurisdiction. 


History. Acts 1939, No. 117, § 1; 1971, 
INOW (2:09 8b a19 71 INO. LOD Soe was 
1947,§ 46-804; Acts 2019, No. 910,§ 859. 


Amendments. The 2019 amendment 
substituted “Department of Corrections” — 
for “Department of Correction”. 


16-90-106. Informed defendant for felony required. 


CASE NOTES 


ANALYSIS 


Allocution. 
Habeas Corpus. 


Allocution. 

Defendant’s argument that he was de- 
nied a meaningful opportunity for allocu- 
tion was rejected where he did not object 
to the trial court’s failure to ask him if he 
had any legal cause to show why judg- 
ment should not be pronounced against 
him; also, defendant suffered no prejudice 
because he testified during the sentencing 


hearing. Gamet v. State, 2017 Ark. App. 
206, 518 S.W.3d 130 (2017). 


Habeas Corpus. 

Because petitioner failed to demon- 
strate that the sentence was illegal on its 
face or the trial court lacked jurisdiction, 
he could not prevail on his appeal of the 
order dismissing his pro se petition for a 
writ of habeas corpus; a violation of this 
section does not implicate the trial court’s 
jurisdiction or render a sentence illegal. 
Johnson v. Kelley, 2019 Ark. 230, 577 
S.W.3d 710 (2019). 


3 JUDGMENT AND SENTENCE GENERALLY 


16-90-118 


16-90-107. Fixing of punishment generally. 


CASE NOTES 


Applicability. 

Subsection (d) of this section did not 
apply to defendant’s case where the jury 
fixed his sentences at 20 years’ imprison- 
ment on a battery count and 10 years’ 
imprisonment on a firearm count, recom- 


mended the terms be served consecutively, 
and its recommendation of an alternative 
sentence of probation was not binding on 
the court. McElroy v. State, 2018 Ark. 
App. 342, 553 S.W.3d 182 (2018). 


16-90-111. Correction or reduction of sentence. 


CASE NOTES 


ANALYSIS 


Applicability. 

Considered as a Petition for Postconvic- 
tion Relief. 

Sentence Not Facially Ilegal. 


Applicability. 

Petitioner’s allegations of mere trial er- 
ror were not within the purview of this 
section, and thus, petitioner’s allegations 
that the sentences were imposed without 
proper hearings or forms were not cogni- 
zable. Lukach v. State, 2017 Ark. 128, 516 
S.W.3d 711 (2017). 


Considered as a Petition for Postcon- 
viction Relief. 

Supreme Court did not have to defer to 
the trial court to make the determination 
that defendant’s sentence was illegal be- 
cause whether the judgment was facially 
illegal was a matter of law, and it was not 
a question of fact best resolved through 
the trial court’s determination. Hallman v. 
State, 2018 Ark. 336, 561 S.W.3d 305 
(2018). 


Sentence Not Facially Illegal. 
Trial court did not err in denying relief 
under this section where allegations of 


ineffective assistance of counsel, insuffi-- 
cient evidence, and constitutional error 
could not establish that the sentence was 
illegal on its face. Leach v. State, 2017 
Ark. 176, 518 S.W.3d 670 (2017). 

Circuit court did not clearly err in deny- 


ing the prisoner relief under this section 


where his claim that the judge acted in 
excess of his authority was not a question 
of subject-matter jurisdiction. Lukach v. 
State, 2018 Ark. 208, 548 S.W.3d 810 
(2018). 

Because defendant expressly waived 
presentation of proof as to both charges 
and the enhancement, the circuit court’s 
denial of his petition to correct an illegal 
sentence was not clearly erroneous; the 
circuit court had found that defendant 
entered a negotiated plea of nolo conten- 
dere to false imprisonment and man- 
slaughter, pleaded to the manslaughter 
charge as a habitual offender, and waived 
the presentation of proof and evidence as 
to the charges to which he was eventually 
sentenced as well as the enhancement of 
the charges. Johnson v. State, 2019 Ark. 
App. 68, 571 S.W.3d 519 (2019). 


16-90-118. Duty of court to report to Division of Correction. 


(a) Whenever any person is sentenced to the Division of Correction, 
it shall be the duty of the court before which he or she has been 
convicted to cause to be made and transmitted to the agent of the 
division a short report of the circumstances attending the offense, 
particularly those which tended to aggravate or extenuate the offense. 

(b) The agent shall file and preserve the report. 
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History. Acts 1838, § 11, p. 116; C. & | substituted “Division of Correction” for 
M. Dig., § 3242; Pope’s Dig., § 4082; “Department of Correction” in the section 
A.S.A. 1947, § 43-2323; Acts 2019, No. heading and in (a); and substituted “divi- 


910, § 860. sion” for “department” in (a). 
Amendments. The 2019 amendment 


16-90-120. Felony with firearm. 


(a) Any person convicted of any offense that is classified by the laws 
of this state as a felony who employed any firearm of any character as 
a means of committing or escaping from the felony, in the discretion of 
the sentencing court, may be subjected to an additional period of 
confinement in the Division of Correction for a period not to exceed 
fifteen (15) years. 

(b) The period of confinement, if any, imposed under this section 
shall be in addition to any fine or penalty provided by law as punish- 
ment for the felony itself. Any additional prison sentence imposed 
under the provisions of this section, if any, shall run consecutively and 
not concurrently with any period of confinement imposed for conviction 
of the felony itself. 

(c) A separate appeal may be taken to the Supreme Court from the 
imposition of the sentence, if any, provided for by this section, and any 
appeal shall be in the manner prescribed for appellate review of 
conviction of criminal offenses in general. However, the sole and only 
question to be decided upon the separate appeal shall be whether the 
evidence warrants a finding that the defendant actually employed a 
firearm in the commission of, or escape from commission of, the felony 
for which he or she stands convicted. 

(d) Any reversal of a defendant’s conviction for the commission of the 
felony shall automatically reverse the prison sentence which may be 
imposed under this section. 

(e)(1) For an offense committed on or after July 2, 2007, notwith- 
standing any law allowing the award of meritorious good time or any 
other law to the contrary, except as provided in subdivision (e)(1)(B)Gi) 
of this section, any person who is sentenced under subsection (a) of this 
section is not eligible for parole or community correction transfer until 
the person serves: 

(A) Seventy percent (70%) of the term of imprisonment to which 
the person is sentenced under subsection (a) of this section if the 
underlying felony was any of the following: 

(i) Murder in the first degree, § 5-10-102; 

(ii) Kidnapping that is a Class Y felony, § 5-11-102; 

(iii) Aggravated robbery, § 5-12-1083; 

(iv) Rape, § 5-14-1083; 

(v) Causing a catastrophe, § 5-38-202(a); 

(vi) Trafficking methamphetamine, § 5-64-440(b)(1); 

(vii) Manufacturing methamphetamine, § 5-64-423(a) or former 
§ 5-64-401; or 

(viii) Possession of drug paraphernalia with the purpose to manu- 
facture methamphetamine, former § 5-64-403(c)(5); 
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(B)G) Except as provided in subdivision (e)(1)(B)(i) of this section, 
seventy percent (70%) of the term of imprisonment to which the 
person is sentenced under subsection (a) of this section if the 
underlying felony was any of the following: 

(a) Manufacturing methamphetamine, § 5-64-423(a) or former 
§ 5-64-401; 

(6) Possession of drug paraphernalia with the intent to manufac- 
ture methamphetamine, former § 5-64-403(c)(5); or 

(c) Trafficking methamphetamine, § 5-64-440(b)(1). 

(ii) The person is eligible for parole or community correction 
transfer if the person serves at least fifty percent (50%) of the term of 
imprisonment to which the person is sentenced under subsection (a) 
of this section for the offenses listed in subdivision (e)(1)(B)(i) of this 
section with credit for the award of meritorious good time under 
§ 12-29-201 unless the person is sentenced to a term of life impris- 
onment. The time served by any person under this subdivision 
(e)(1)(B)(1) shall not be reduced to less than fifty percent (50%) of the 
person’s original sentence under subsection (a) of this section; or 

(C) Either one-third (74) or one-half (2) of the term of imprison- 
ment to which the person is sentenced under subsection (a) of this 
section with credit for meritorious good time and depending on the 
seriousness determination made by the Arkansas Sentencing Com- 
mission if the underlying felony was any felony not listed in subdi- 
vision (e)(1)(A) or subdivision (e)(1)(B) of this section. 

(2) The sentencing court may waive subdivision (e)(1) of this section 
if all of the following circumstances exist: 

(A) The defendant was a juvenile when the offense was committed; 

(B) The defendant was merely an accomplice to the offense; and 

(C) The offense was committed on or after July 31, 2007. 

(f) A person who commits the offense of possession of drug parapher- 
nalia with the purpose to manufacture methamphetamine, § 5-64-4438, 
after July 27, 2011, shall not be subject to the provisions of this section. 


History. Acts 1969, No. 78, §§ 1-3; 
1973, No. 61, § 1;A.S.A. 1947, §§ 43-2336 
— 43-2338; Acts 2007, No. 1047, § 5; 
2011, No. 570, § 76; 2019, No. 910, § 861. 


Amendments. The 2019 amendment 
substituted “Division of Correction” for 
“Department of Correction” in (a). 


CASE NOTES 


ANALYSIS 


Constitutionality. 
Appeal. 
Evidence Sufficient. 


Constitutionality. 

Defendant, who was charged with first- 
degree murder and convicted by the jury 
of the lesser-included offense of man- 
slaughter, was sentenced to 10 years for 


the manslaughter conviction and his sen- 
tence enhanced by 15 years under this 
section. Even if appellant had preserved 
for review the argument that the firearm 
enhancement violated double jeopardy, 
the argument failed on the merits as the 
enhancement was not a substantive crimi- 
nal offense, but a sentencing enhance- 
ment specifically intended to provide ad- 
ditional punishment for the use of a 
firearm during the commission of the un- 


16-90-121 


derlying felony itself. Campbell v. State, 
2017 Ark. App. 340, 525 S.W.3d 465 
(2017). 


Appeal. 

Defendants’ argument that the firearm- 
enhancement statute was a _ lesser-in- 
cluded offense of any crime for which use 
of a firearm was an element, thereby mak- 
ing their sentences for the underlying 
felonies and the firearm enhancements 
illegal, was unpreserved for review be- 
cause it was not properly framed as a 
challenge to an illegal sentence; the argu- 
ment was a double-jeopardy challenge, 
and it had already been directly addressed 
and rejected. Anderson v. State, 2017 Ark. 
App. 300 (2017). 
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Evidence Sufficient. 

Circuit court properly sentenced defen- 
dant for capital murder, unlawful dis- 
charge of a firearm from a vehicle, and 
terroristic act, and his sentence was prop- 
erly enhanced for employing a firearm in 
the commission of a felony; although the 
jury did not complete the verdict form 
concerning utilizing a firearm in the com- 
mission of a felony, the findings of guilt 
sufficiently triggered the sentence en- 
hancement. Martinez v. State, 2019 Ark. 
85, 569 S.W.3d 333 (2019). 

Cited: Liggins v. State, 2016 Ark. 432, 
505 S.W.3d 191 (2016). 


16-90-121. Second or subsequent felony with firearm. 


Any person who is found guilty of or pleads guilty or nolo contendere 


to a second or subsequent felony involving the use of a firearm shall be 
sentenced to a minimum term of imprisonment of ten (10) years in the 
Division of Correction without eligibility of parole or community cor- 
rection transfer but subject to reduction by meritorious good-time 
credit. 


. History. Acts 1981, No. 583, § 1;A.S.A. 
1947, § 43-2336.1; Acts 2001, No. 1783, 
§ 1; 2019, No. 910, § 862. 


Amendments. The 2019 amendment 
substituted “Division of Correction” for 
“Department of Correction”. 


16-90-122. Post-conviction release of nonviolent offenders. 


(a) Except as provided in subsection (b) of this section, any circuit 
judge may authorize the temporary release of an offender in the county 
sheriffs custody who has: 

(1) Been found guilty of or pleaded guilty or nolo contendere to a 
nonviolent felony offense in circuit court; and 

(2) Been sentenced to a term of imprisonment and committed to the 
Division of Correction or the Division of Community Correction and is 
awaiting transfer to the Division of Correction or the Division of 
Community Correction. 

(b) A circuit judge shall not authorize the temporary release of an 
offender under subsection (a) of this section if the offender has been 
found guilty of or pleaded guilty or nolo contendere to a: 

(1) Class Y felony offense listed in § 16-93-618; or 

(2) Felony sex offense listed in the definition of “sex offense” in 
§ 12-12-903. 

(c)(1) The circuit judge may authorize the release under the terms 
and conditions that he or she determines are necessary to protect the 
public and to ensure the offender’s return to custody upon notice that 
bed space is available at the Division of Correction or the Division of 
Community Correction. 
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16-90-201 


(2) The circuit judge may require a cash or professional bond to be 
posted in an amount suitable to ensure the offender’s return to custody. 


History. Acts 2005, No. 1261, § 1; 
ZUUd. INO, 279, 8 12.2011 No, 570, Sali: 
2019, No. 910, §§ 863, 864. 

Amendments. The 2019 amendment 
substituted “Division of Correction” for 


“Department of Correction” and “Division 
of Community Correction” for “Depart- 
ment of Community Correction” through- 
out (a)(2) and in (c)(1). 


SUBCHAPTER 2 — MULTIPLE CONVICTIONS 


SECTION. 

16-90-201. Punishment for second or sub- 
sequent convictions gener- 
ally. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 
16-90-202. Punishment for third convic- 
tion for certain offenses. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should: be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019”. 


16-90-201. Punishment for second or subsequent convictions 
generally. 


Any person convicted of an offense which is punishable by imprison- 
ment in the Division of Correction who shall subsequently be convicted 
for another offense shall be punished as follows: 

(1) If the second offense is such that, upon a first conviction, the 
offender could be punished by imprisonment for a term less than his or 
her natural life, then the sentence to imprisonment shall be for a 
determinate term not less than one (1) year more than the minimum 
sentence provided by law for a first conviction of the offense for which 
the defendant is being tried, and not more than the maximum sentence 
provided by law for this offense, unless the maximum sentence is less 
than the minimum sentence plus one (1) year, in which case the longer 
term shall govern; 

(2) If the third offense is such that, upon a first conviction, the 
offender could be punished by imprisonment for a term less than his or 
her natural life, then the person shall be sentenced to imprisonment for 
a determinate term not less than three (3) years more than the 
minimum sentence provided by law for a first conviction of the offense 
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for which the defendant is being tried, and not more than the maximum 
sentence provided by law for the offense, unless the maximum sentence 
is less than the minimum sentence plus three (3) years, in which case 
the longer term shall govern; and 
(3)(A) If the fourth or subsequent offense is such that, upon a first 
conviction, the offender could be punished by imprisonment for a 
term less than his or her natural life, then the person shall be 
sentenced to imprisonment for the fourth or subsequent offense for a 
determinate term not less than the maximum sentence provided by 
law for a first conviction of the offense for which the defendant is 
being tried, and not more than one and one-half (1%) times the 
maximum sentence provided by law for a first conviction. 
(B) However, any person convicted of a fourth or subsequent 
offense shall be sentenced to imprisonment for no less than five (5) 
years. 


History. Acts 1953, No. 228, § 1; 1967, substituted “Division of Correction” for 
No. 639, § 1;A.S.A. 1947, § 43-2328; Acts “Department of Correction” in the intro- 


2019, No. 910, § 870. ' ductory language. 
Amendments. The 2019 amendment 


16-90-202. Punishment for third conviction for certain offenses. 


(a) When any person shall be convicted of murder, rape, carnal 
abuse, or kidnapping and it shall be shown that the person has been 
twice previously convicted of any of the above-mentioned crimes in this 
state or any other state, upon the third conviction the person shall be 
deemed a habitual criminal and shall be sentenced to life imprisonment 
in the Division of Correction. 

(b) However, nothing in this section shall be construed to abolish or 
otherwise affect punishment by death for crimes which are punishable 
by death. 


History. Acts 1967, No. 212,§ 1;A.S.A. Amendments. The 2019 amendment 
1947, § 43-2328.1; Acts 2019, No. 910, substituted “Division of Correction” for 
§ 871. “Department of Correction” in (a). 


SUBCHAPTER 4 — EXECUTION OF SENTENCE — CONFINEMENT 


SECTION. SECTION. 
16-90-401. Delivery of copy of judgment 16-90-403. Power of county sheriff to pre- 

to county sheriff. vent escape, etc. 
16-90-402. Delivery of defendant and 

copy of judgment to proper 

officials. 


Effective Dates. Acts 2019, No. 910, kansas that this act revises the duties of 
§ 6346(b): July 1, 2019. Emergency clause certain state entities; that this act estab- 
provided: “It is found and determined by _ lishes new departments of the state; that 
the General Assembly of the State of Ar- these revisions impact the expenses and 
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operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 


16-90-403 


fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019”. 


16-90-401. Delivery of copy of judgment to county sheriff. 


Where a judgment of confinement, either in the Division of Correction 
or county jail, is pronounced, a certified copy of the judgment must be 
furnished forthwith to the county sheriff, who shall thereupon execute 
it, and no other warrant or authority is necessary to its execution. 


History. Crim. Code, § 288; C. & M. 
Dig., § 3253; Pope’s Dig., § 4097; A.S.A. 
~ 1947, § 43-2601; Acts 2019, No. 910, 


~ Amendments. The 2019 amendment 
substituted “Division of Correction” for 
“Department of Correction”. 


§ 872. 


16-90-402. Delivery of defendant and copy of judgment to 
proper officials. 


(a)(1) In executing a judgment of confinement, the county sheriff 
shall deliver the defendant with a certified standardized copy of the 
sentencing order to the Division of Correction, Division of Community 
Correction, or to another detention facility, as indicated in the sentenc- 
ing order. 

(2) If electronic filing of court records has been implemented by the 
circuit clerk in the county where the defendant’s conviction occurred, 
the standardized copy of the sentencing order may be electronically 
transmitted by the circuit clerk to the Division of Correction, the 
Division of Community Correction, or to another detention facility, as 
indicated in the sentencing order. 

(b) The standardized copy of the sentencing order shall be developed 
by representatives from the Division of Correction, the Administrative 
Office of the Courts, the Arkansas Sentencing Commission, and the 
Prosecutor Coordinator’s office. 


substituted “Division of Correction” for 
“Department of Correction” and “Division 
of Community Correction” for “Depart- 
ment of Community Correction” through- 
out the section. : 


History. Crim. Code, § 293; C. & M. 
Dig., § 3264; Pope’s Dig., § 4109; Acts 
1985, No. 975, § 1; AS.A. 1947, § 43- 
2602; Acts 2013, No. 1335, § 2; 2019, No. 


910, § 878. 
Amendments. The 2019 amendment 


16-90-403. Power of county sheriff to prevent escape, etc. 


In conveying the defendant to the Division of Correction, the county 
sheriff shall have all the powers of preventing an escape, of resisting an 


16-90-502 
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effort to rescue the defendant, of recapturing the defendant, and of 
summoning persons to his or her aid that the county sheriff would have 
in executing a warrant of arrest in his or her county. 


History. Crim. Code, § 294; C. & M. 
Dig., § 3263; Pope’s Dig., § 4108; A.S.A. 
1947, § 43-2603; Acts 2019, No. 910, 
§ 874. 


Amendments. The 2019 amendment 
substituted “Division of Correction” for 
“Department of Correction”. 


SUBCHAPTER 5 — EXECUTION OF SENTENCE — DEATH PENALTY 


SECTION. 
16-90-503. Certification of execution. 
16-90-506. Reprieve, new trial, etc. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1; 20 197. 


16-90-502. Conduct of execution — Definitions. 


CASE NOTES 


Counsel. 

This section does not require that only 
one attorney be permitted to witness a 
client’s execution in the viewing area. 
Therefore, Arkansas law does not man- 
date a Department of Correction regula- 
tion to that effect. McGehee v. Hutchin- 
son, No. 4:17-cv-00179 KGB, 2017 U.S. 
Dist. LEXIS 57836 (E.D. Ark. Apr. 15, 
2017), vacated, 854 F.8d 488 (8th Cir. 
2017), cert. denied, 137 S. Ct. 1275, 197 L. 
Ed. 2d 746 (2017). 

Prison execution policies did not provide 
to death row prisoners a sufficient alter- 
native means to effectuate their rights to 


counsel and access to the courts. In effect, 
the viewing policies—which would not al- 
low for the lone attorney permitted in the 
viewing room to continue witnessing the 
execution should that attorney need to 
petition a court during the execution— 
rendered as mutually exclusive the pris- 
oners’ right to have counsel witness the 
execution and the prisoners’ right to ac- 
cess the courts. McGehee v. Hutchinson, 
No. 4:17-cv-00179 KGB, 2017 U.S. Dist. 
LEXIS 57836 (E.D. Ark. Apr. 15, 2017), 
vacated, 854 F.3d 488 (8th Cir. 2017), cert. 
denied, 137 S. Ct. 1275, 197 L. Ed. 2d 746 
(2017). 


16-90-503. Certification of execution. 


(a) The Director of the Division of Correction shall certify the fact of 
the execution of the condemned felon to the clerk of the court by which 
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the sentence was pronounced, who shall file the certificate with the 
papers of the case and enter it upon the records of the case. 

(b) Ifthe office of director is abolished, the duties devolving on him or 
her shall be performed by any other person selected by any board or 
commission having charge of the Division of Correction. 


History. Acts 1913,.No0.55,8 5; C, & M. Amendments. The 2019 amendment 
Dig., § 3257; Pope’s Dig., § 4102; AS.A. substituted “Division of Correction” for 


vat § 43-2616; Acts 2019, No. 910, “Department of Correction” in (a) and (b). 


16-90-506. Reprieve, new trial, etc. 


(a)(1) Should the condemned felon, while in the custody of the 
Director of the Division of Correction, be granted a reprieve by the 
Governor or obtain a writ of error from the Supreme Court or should the 
execution of the sentence be stayed by any competent judicial proceed- 
ing, notice of the reprieve or writ of error or stay of execution shall be 
served upon the Director of the Division of Correction, as well as upon 
the condemned felon, and he or she shall yield obedience to it. 

(2) In any subsequent proceeding, the mandate of the court having 
regard to the condemned felon shall be served upon the Director of the 
Division of Correction as well as upon the felon. 

(3) If the felon is resentenced by the court, the proceedings shall be 
as provided under the original sentence. 

(b) If a new trial is granted to the condemned felon after he or she 
has been conveyed to the Division of Correction, he or she shall be 
conveyed back to the place of trial as the Director of the Division of 
Correction may direct. 

(c) The only officers who shall have the power of suspending the 
execution of a judgment of death are: 

(1) The Governor; 

(2) In cases of insanity or pregnancy of the individual, the Director of 
the Division of Correction as provided in subsection (d) of this section; 
and 
(3) In cases of appeals, the Clerk of the Supreme Court, as prescribed 
by law. 

(d)(1)(A)(i)(a) When an individual under sentence of death, whose 
execution date has been set by the Governor, believes that he or she 
is not competent to be executed, the individual or his or her attorney 
may inform the Director of the Division of Correction in writing and 
shall provide any supporting evidence he or she wishes to be 
considered. 

(b) The Director of the Division of iyaioctate shall consider any 
evidence offered by the individual or his or her attorney in making a 
determination of competency under subdivision (d)(1)(A)(@i) of this 
section. 

(ii) When the Director of the Division of Correction is satisfied that 
there are reasonable grounds for believing that an individual under 
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sentence of death is not competent, due to mental illness, to ratio- 
nally understand the nature and reasons for that punishment, the 
Director of the Division of Correction shall notify the Deputy Director 
of the Division of Aging, Adult, and Behavioral Health Services of the 
Department of Human Services. 

(iii) The Director of the Division of Correction shall also notify the 
Governor of this action. 

(iv) The Division of Aging, Adult, and Behavioral Health Services 
of the Department of Human Services shall cause an inquiry to be 
made into the mental condition of the individual within thirty (30) 
days of receipt of notification. | 

(v) The attorney of record of the individual shall also be notified of 
this action, and reasonable allowance will be made for an indepen- 
dent mental health evaluation to be made. | 

(vi) A copy of the report of the evaluation by the Division of Aging, 
Adult, and Behavioral Health Services of the Department of Human 
Services shall be furnished to the Mental Health Services Section of 
the Division of Health Treatment Services of the Division of Correc- 
tion, along with any recommendations for treatment of the indi- 
vidual. 

(vii) All LoeponerBiiey for implementation of treatment remains 
with the Mental Health Services Section of the Division of Health 
Treatment Services of the Division of Correction. 

(B)G) If, after an evidentiary hearing that comports with the Due 
Process Clause of the Fourteenth Amendment to the United States 
Constitution, over which the Director of the Division of Correction 
shall preside, the individual is found competent by the Director of the 
Division of Correction to rationally understand the nature of and 
reason for the punishment, the Governor shall be so notified and shall 
order the execution to be carried out according to law. 

(ii) If the individual is found incompetent due to mental illness, the 
Governor shall order that appropriate mental health treatment be 
provided. The Director of the Division of Correction may order a 
reevaluation of the competency of the individual as circumstances 
may warrant. 

(2) When the Director of the Division of Giserdiand is satisfied that 


there are reasonable grounds for believing that a female convict under 
sentence of death is pregnant, he or she shall suspend the execution 
until it appears that she is not pregnant or until she has delivered the 


child. 


History. Crim. Code, §§ 290, 291; Acts 
1913 eOMmOD, (89 0,- 1, Cw. Vin Digs 
§§ 3250, 3251, 3258, 3259; Pope’s Dig., 
§$ 4095, 4096, 4103, 4104; Acts 1959, No. 
228, §§ 1, 2; A.S.A. 1947, §§ 43-2617, 
43-2618, 43-2621, 43-2622; Acts 1993, No. 
914, § 1:.2017, No. 913;.§ 42:,2019,: No. 
615, 8" 1. 

Amendments. The 2017 amendment 


substituted “Division of Aging, Adult, and 
Behavioral Health Services” for “Division 
of Behavioral Health Services” through- 
out (d)(1)(A); and redesignated (d)(1)(A) as 
(d)(1)(A)G) through (d)(1)(A)(vi). 

The 2019 amendment added (d)(1)(A)(i) 
and redesignated the remaining subdivi- 
sions accordingly; inserted “rationally” in 
(d)(1)(A)Gi); and, in (d)(1)(B)G), inserted 
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“after an evidentiary hearing that. com- 
ports with the Due Process Clause of the 
Fourteenth Amendment to the United 
States Constitution, over which the Direc- 


16-90-506 


tor of the Division of Correction shall 
preside”, inserted “by the Director of the 
Division of Correction”, and inserted “ra- 
tionally”. 


CASE NOTES 


Constitutionality. 

Circuit court erred in dismissing the 
inmate’s complaint because subdivision 
(d)(1) of this section was unconstitutional 
on its face and violated the due-process 
guarantees of the United States and Ar- 
kansas Constitutions. Ward v. Hutchin- 
son, 2018 Ark. 313, 558 S.W.3d 856 (2018) 
(decision under prior law). 

Subdivision (d)(1) of this section is de- 
void of any procedure by which a death- 
row inmate has an opportunity to make 
an initial substantial threshold showing 
of insanity to trigger the hearing process; 
nor does the language of subdivision (d)(1) 
provide for an evidentiary hearing that 
comports with the fundamental principles 
of due process. Ward v. Hutchinson, 2018 
Ark. 3138, 558 S.W.3d 856 (2018) (decision 
under prior law). 

Subdivision (d)(1) of this section is un- 
constitutional on its face and violates the 
due-process guarantees of the United 
States and Arkansas Constitutions; the 
Supreme Court overrules Singleton v. En- 


dell, 316 Ark. 133, 870 S.W.2d 742 (1994), 
to the extent that it conflicts with this 
holding. Ward v. Hutchinson, 2018 Ark. 
313, 558 S.W.3d 856 (2018) (decision un- 
der prior law). 

Inmate had standing to bring an action 
challenging the constitutionality of subdi- 
vision (d)(1) of this section because he had 
a death sentence and thus a personal 
stake in the outcome of the case. Ward v. 
Hutchinson, 2018 Ark. 313, 558 S.W.3d 
856 (2018) (decision under prior law). 

Circuit court erred in dismissing defen- 
dant’s complaint against the Director of 
the Department of Correction because 
subdivision (d)(1) of this section, which 
vested sole discretion in the director to 
determine whether a prisoner was compe- 
tent to be executed, was unconstitutional 
on its face and violated the due-process 
guarantees of the United States and Ar- 
kansas Constitutions, for the reasons set 
forth in Ward v. Hutchinson, 2018 Ark. 
313. Greene v. Kelley, 2018 Ark. 316 
(2018) (decision under prior law). 


SUBCHAPTER 7 — ARKANSAS CRIME VICTIMS REPARATIONS AcT 


SECTION. 

16-90-706. Powers of board — Logistical 
support. 

16-90-707. Annual report by board. 

16-90-715. Action by state against con- 
victed person for recovery 
of reparations. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 

16-90-719. Property damage — Repara- 
tions — Intent. 

16-90-720. Payment for heathcare service 
— Schedule established — 
‘Third-party vendor autho- 
rized. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1; 2019”: 
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16-90-706. Powers of board — Logistical support. 


(a)(1) The Crime Victims Reparations Board shall have: 

(A) Power to award reparations for economic loss arising from 
criminally injurious conduct if satisfied by a preponderance of the 
evidence that the requirements for reparations have been met; and 

(B) Authority to award the reparations to the claimant or directly 
to the provider of services. 

(2) The board shall: 

(A) Hear and determine all matters relating to claims for repara- 
tions, including having the power to reinvestigate or reopen claims 
without regard to. statutes of limitation; and 

(B)G) Have discretion to act in a panel of three (3) or more 
members. 

(ii) This panel may exercise the powers granted to the board. 

(3) The board shall have the power to subpoena witnesses and 
compel their attendance, require the production of records and other 
evidence, administer oaths or affirmations, conduct hearings, and 
receive relevant evidence. 

(4)(A) The board shall be provided such office, support staff, and 

secretarial services as necessary by the Department of Public Safety. 

(B) The support staff and secretarial services described in subdi- 
vision (a)(4)(A) of this section may also be assigned by the Secretary 
of the Department of Public Safety to engage in additional work in 
other areas that do not involve crime victims reparations. 

(b) In addition to any other powers and duties specified elsewhere in 
this subchapter, the board may: 

(1) Regulate its own procedure, except as otherwise provided in this 
subchapter; 

(2) Adopt rules to implement the provisions of this subchapter; 

(3) Define any term not defined in this subchapter; 

(4) Prescribe forms necessary to carry out the purposes of this 
subchapter; 

(5) Request access to any reports of investigations or other data 
necessary to assist the board in making a determination of eligibility for 
reparations under the provisions of this subchapter; 

(6) Take judicial notice of general, technical, and scientific facts 
within its specialized knowledge; and 

(7) Publicize the availability of reparations and information regard- 
ing the filing of claims for reparations. 


History. Acts 1987, No. 817, 88 5, 6; “office of the Attorney General” in 
2011, No. 11, § 1;.2019, No. 315, § 1303; (a)(4)(A); and, in (a)(4)(B), substituted 
2019, No. 910, § 5926. “Secretary of the Department of Public 

Amendments. The 2019 amendment Safety” for “Attorney General”, and de- 
by No. 315 deleted “and regulations” fol- jeted “legal” preceding “work”. 
lowing “rules” in (b)(2). 

The 2019 amendment by No. 910 sub- 
stituted “Department of Public Safety” for 
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16-90-707. Annual report by board. 


(a) The Crime Victims Reparations Board shall prepare and trans- 
mit annually a report of its activities to the Secretary of the Depart- 
ment of Public Safety. 

(b) This report shall include the amount of reparations awarded and 
a statistical summary of claims and awards made and denied. 


History. Acts 1987, No. 817, § 18; substituted “Secretary of the Department 
2019, No. 910, § 5927. of Public Safety” for “Governor” in (a). 
Amendments. The 2019 amendment 


16- 90- 715. Action by state against convicted person for recovery 
of reparations. 


(a)(1) Whenever any person is convicted of a crime and an order for 
the payment of reparations is or has been made under this subchapter 
for a personal injury or death resulting from the act or omission 
constituting the crime for which conviction was had, the Secretary of 
the Department of Public Safety may institute a civil action against the 
convicted person for the recovery of all or any part of the reparations 
paid. 

(2)(A) The suit shall be instituted in the circuit court having juris- 

diction in the county in which the person resides or is found or in 

Pulaski County. 

(B) The circuit court shall have jurisdiction to hear, determine, 
and render judgment in the action. 

(3)(A) Any amount recovered under this subsection shall be credited 

to the Crime Victims Reparations Revolving Fund. 

(B) If an amount greater than that paid pursuant to the order for 
payment of reparations is recovered and collected in the action, the 
Crime Victims Reparations Board shall pay the balance to the 
claimant. 

(b) The board shall provide the secretary with such information, 
data, and reports as he or she may require to institute actions in 
accordance with this section. 

(c) The secretary may request the assistance of the Attorney General 
in instituting a civil action against the convicted person for the recovery 
of all or any part of the reparations paid. 


History. Acts 1987, No. 817, § 15; of Public Safety” for “Attorney General” in 
2019, No. 910, § 5928. (a)(1); substituted “secretary” for “Attor- 

Amendments. The 2019 amendment ney General” in (b); and added (c). 
substituted “Secretary of the Department 


16-90-719. Property damage — Reparations — Intent. 


(a)(1) Persons who have suffered damage to their primary residence 
and surrounding real property in an amount in excess of five hundred 
dollars ($500) as a result of a criminal act or who have had personal 
property stolen from their primary residence valued in excess of five 
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hundred dollars ($500), and who do not have adequate available 
resources or any collateral source of reimbursement, such as insurance, 
to cover the costs of repairs to their property may file a claim with the 
Crime Victims Reparations Board in the manner and form as is 
presently required by the Crime Victims Reparations Board for crime 
victims. 

(2) The Crime Victims Reparations Board shall have the power to 
provide labor for repairs and cleanup supplied by eligible offenders 
serving community correction and probationers in accordance with 
rules promulgated by the Board of Corrections. 

(3) By this section, the Division of Community Correction is autho- 
rized and directed to promulgate necessary rules permitting the use of 
eligible inmates transferred to or sentenced directly to community 
correction and probationers to perform the repair and cleanup work 
contemplated by this section and consistent with guidelines established 
by the Crime Victims Reparations Board. 

(b) Inmates who have been convicted of violent crimes or residential 
burglary, even if transferred to or sentenced directly to community 
correction, and probationers who have been convicted of violent crimes, 
residential burglary, or theft of property shall be ineligible to partici- 
pate in this program, and the rules governing this program shall neBe Ct 
this prohibition. 

(c)(1) The Crime Victims Reparations Board and the Board of Cor: 
rections with the cooperation and assistance of the Division of Commu- 
nity Correction, working in conjunction with each other, shall promul- 
gate the necessary rules to establish a program whereby eligible 
inmates released to or sentenced directly to community correction and 
probationers may perform labor on the primary residence and sur- 
rounding real property of victims whose primary residence has suffered 
damage as a result of a criminal act or whose personal property has 
been stolen from their primary residence, and whose owner does not 
have adequate available resources or any collateral source of reim- 
bursement such as insurance to cover the costs of repairs or replace- 
ment. 

(2) The safety of the victim, the probationer, and the inmate is to be 
given first priority in promulgating the rules. 

(d)(1) Whenever a dollar amount of property damage or loss is 
referred to in subsections (a)-(c) of this section, the dollar amount shall 
refer to the fair market repair or replacement value. 

(2) Further, no award shall be made under the provisions of this 
section for a loss based on the dollar amount of an insurance deductible 
which is five hundred dollars ($500) or less. 

(e) It is the intent of this section to provide a method of reparations 
whereby victims whose primary residence is damaged or whose per- 
sonal property is stolen from their primary residence as a result of 
criminal acts and who do not have adequate available resources or a 
collateral source of reimbursement such as insurance to cover the cost 
of repairs to their primary residence or replacement of the personal 
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16-90-720 


property may receive assistance in the form of inmate or probationer 
labor to make repairs to and clean up their primary residence and the 


surrounding real property. 


History. Acts 1995, No. 1269, §§ 1-3; 
2019, No. 315, §§ 1304, 1305. 
Amendments. The 2019 amendment 


deleted “and regulations” following “rules” 
in (a)(2), (a)(3), (c)(1), and (c)(2); and sub- 
stituted “rules” for “regulations” in (b). 


16-90-720. Payment for heathcare service — Schedule estab- 
lished — Third-party vendor authorized. 


(a) The Crime Victims Reparations Board shall award payment for a 
healthcare service under this subchapter in the same manner as the 
medical fee schedule established for workers’ compensation claims 
under § 11-9-517. 

(b)(1) The board, a claimant, or a victim is not liable for healthcare 
service charges in excess of the medical fee schedule under subsection 
(a) of this section. 

(2) A healthcare anon shall accept payment from the board as 
payment in full for healthcare service charges unless an investigation of 
the healthcare service charges by the board determines that there is a 
reasonable healthcare justification for a deviation from the medical fee 
schedule. 

(c) The board may contract with a third-party vendor to process 


payment for healthcare services under this subchapter. 


History. Acts 2017, No. 918, § 1. 


SUBCHAPTER 8 — SENTENCING GUIDELINES 


SECTION. 

16-90-801. Statement of sentencing 
policy. 

16-90-802. The Arkansas Sentencing 
Commission. 

16-90-803. Voluntary presumptive stan- 
dards. 


Effective Dates. Acts 2017, No. 423, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 

Acts 2019, No. 910, § 6346(b): July 1 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 


SECTION. 

16-90-804. Departures from the volun- 
tary presumptive sentence 
range. 


of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries’ and “Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
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preservation of the public peace, health, 
and safety shall become effective on July 
LO he pe 


16-90-801. Statement of sentencing policy. 


(a) Purposes or SENTENCING. The primary purposes of sentencing a 
person convicted of a crime are: 

(1) To punish an offender commensurate with the nature and extent 
of the harm caused by the offense, taking into account factors that may 
diminish or increase an offender’s culpability; 

(2) To protect the public by restraining offenders; 

(3) To provide restitution or restoration to victims of crime to the 
extent possible and appropriate; 

(4) To assist the offender toward rehabilitation and restoration to the 
community as a lawful citizen; and 

(5) To deter criminal behavior and foster respect for the law. 

(b) Purpose oF SENTENCING Stanparbs. (1) Though voluntary, the pur- 
pose of establishing rational and consistent sentencing standards is to | 
seek to ensure that sanctions imposed following conviction are propor- 
tional to the seriousness of the offense of conviction and the extent of 
the offender’s criminal history. 

(2) The standards seek to ensure equitable sanctions which provide 
that offenders similar with respect to relevant sentencing criteria will 
receive similar sanctions and offenders substantially different with 
respect to relevant sentencing criteria will receive different sanctions. 

(3) Sentencing criteria should be neutral with respect to race, 
gender, social, and economic status. 

(c) APPROPRIATE USE oF SENTENCING SANCTIONS. (1) Rational and consis- 
tent sentencing policy requires a continuum of sanctions which in- 
creases in direct proportion to the seriousness of the offense and the 
extent of the offender’s criminal history. 

(2) Commitment to the Division of Correction is the most severe 
sanction and due to the finite capacity of the division’s facilities, it 
should be reserved for those convicted of the most serious offenses, 
those who have longer criminal histories, and those who have repeat- 
edly failed to comply with conditions imposed under less restrictive 
sanctions. 

(3) Arkansas law provides for significant intermediate penal sanc- 
tions in the community which should be utilized when appropriate. 

(4) Restrictions on an offender’s liberty should only be as restrictive 
as necessary to fulfill the purposes of sentencing contained in this 
policy. 7 


History. Acts 1993, No. 532, § 1; 1993, Amendments. The 2019 amendment 
No. 550, § 1; 2019, No. 910, § 876. substituted “Division of Correction” for 
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“Department of Correction” and “divi- 
sion’s facilities” for “department’s facili- 
ties” in (c)(2). 


16-90-802. The Arkansas Sentencing Commission. 


(a) There is hereby created the Arkansas Sentencing Commission, 
the purpose of which is to evaluate the effect of sentencing laws, 
policies, and practices on the criminal justice system, to make appro- 
priate and necessary revision to the sentencing standards, and to make 
recommendations to the General Assembly on proposed changes of 
sentencing laws, policies, and practices. 

(b)(1) The commission shall be composed of nine (9) voting members 
and two (2) advisory members. 

(2)(A) One (1) advisory member shall be appointed by and serve at 

the pleasure of the Chair of the Senate Committee on Judiciary. 

(B) One (1) advisory member shall be appointed by and serve at 
the pleasure of the Chair of the House Committee on Judiciary. 

(3) The voting members of the commission shall be composed of: 

(A) Three (3) circuit judges; 

(B) Two (2) prosecuting attorneys; 

(C) Two (2) public defenders or private attorneys whose practices 
consist primarily of criminal defense work; and 

(D) Two (2) private citizen members. 

(c)(1)(A) The Governor shall appoint the voting members of the 

commission. 

(B) All voting members shall serve for a term of five (5) years, 

unless they resign or are removed. Members shall serve until their 
replacements are appointed. Vacancies occurring before the expira- 
tion of a term shall be filled in the manner provided for members first 
appointed. 

(2) The Governor shall select a chair to serve at his or her will. 

(3) Members of the commission may receive expense reimbursement 
and stipends in accordance with § 25-16-901 et seq. 

(d) In furtherance of its purpose, the commission shal! have the 
following powers and duties: 

(1)(A) The commission shall adopt an initial sentencing standards 

grid and an offense seriousness reference table based upon the 

statutory parameters and additional data and information gathered 

prior to January 1, 1994. 

(B) The commission shall also set the percentage of time within 
parameters set by law to be served for offenses at each seriousness 
level prior to any type of transfer or release; 

(2)(A) The commission shall periodically review and may revise the 

voluntary sentencing standards. 

(B) Any revision of the standards shall be in compliance with 
provisions applicable to rule making contained in the Arkansas 
Administrative Procedure Act, § 25-15-201 et seq. 

(C) Any revision of the standards shall become effective as pro- 
vided by the Arkansas Administrative Procedure Act, § 25-15-201 et 


seq. 
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(D)G) The revised standards will be in effect unless modified by the 
General Assembly at its next session or until revised again by the 
commission. 

(ii) Any revisions by the commission shall ‘be within the statutory 
parameters set for the various crime classes; 

(3) The commission may review and make recommendations for 
revision of the Community Punishment Act, § 16-93-1201 et seq., 
target group to the General Assembly such that nonviolent offenses and 
offenders are routinely handled in community correction programs; 

(4)(A) The commission shall be in charge of strategic planning for a 

balanced correctional plan for the state. 

(B) The commission shall develop such a plan in conjunction with 
the Board of Corrections. 

(C) The commission shall monitor compliance with sentencing 
standards, assess their impact on the correctional resources of the 
state with the assistance of the board, and determine if the standards 
further the adopted sentencing policy goals of the state; 

(5) The commission may review the classifications of crimes and 
sentences and make recommendations for change when supported by 
information that change is advisable to further the adopted sentencing » 
policy goals of the state; 

(6)(A) The commission shall develop a research and analysis system 

to determine the feasibility, impact on resources, and budget conse- 

quences of any proposed or existing legislation affecting sentence 
length. 

(B) The commission shall prepare and submit to the General 
Assembly a report on any such legislation prior to its adoption; 
(7)(A)G) All courts having criminal jurisdiction of felony crimes shall 
provide to the commission in a timely manner all information deemed 
necessary by the commission. 

(ii) Such information shall be in the form determined necessary by 
the commission. 

(B) The commission shall have the authority to collect from any 
state or local governmental entity information, data in electronic or 
in other usable form, reports, statistics, or such other material which 
relates to sentencing laws, policies, and practices, or impacts on 
correctional resources or is necessary to carry out the commission’s 
functions. 

(C) The commission may coordinate its data collection with the 
Administrative Office of the Courts, the Arkansas Crime Information 
Center, the various circuit clerks of the state, and the various state 
and local correctional agencies; 

(8) Under its duties outlined in this section, the commission shall be 
a criminal justice agency, as defined in § 12-12-1001, as its powers and 
duties include: 

(A) Determining transfer eligibility; 

(B) Gathering, analyzing, and disseminating criminal HistORy i in- 
formation as it relates to sentencing practices, dispositions, and 
release criteria; and 
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(C) Determining the appropriate use of correctional and rehabili- 
tative resources of the state; 

(9)(A) Produce annual reports regarding compliance with sentencing 

guidelines, including the application of voluntary presumptive stan- 

dards, § 16-90-803, and departures from the standards, § 16-90-804. 

(B) The report shall include: 

(i) Data collected from each county; and 

(ii) Both a county-by-county and statewide accounting of the 
results including without limitation: 

(a) Sentences to the Division of Correction and Division of Com- 
munity Correction; 

(b) The average sentence length for sentences by offense type and 
severity level according to the sentencing guidelines; 

(c) The percentage of sentences that are an upward departure from 
the sentencing guidelines; and 

(d) The average number of months above the recommended sen- 
tence for those sentences described in subdivision (d)(9)(B)(@i)(c) of 
this section. 

(C) The report filed each year after the initial report submitted 
under this section shall include data from prior years; 

(10) Prepare and conduct annual continuing legal education semi- 
nars regarding the sentencing guidelines to be presented to judges, 
prosecuting attorneys and their deputies, and public defenders and 
their deputies, as so required; and 

(11)(A) The commission shall collaborate with the Administrative 

Office of the Courts to develop and implement an integrated sentenc- 

ing commitment and departure form that shall include: 

(i) Demographic information including the race and ethnicity of 
both the offender and the victim or victims; 

(ii) The placement decision; 

(111) Sentence length; 

(iv) Any departure from the sentencing guidelines on placement 
and sentence length; 

(v) The number of months above or below the presumptive sen- 
tence; 

(vi) Justification for the departure; and 

(vii) A signature space for the judge and the prosecuting attorney 
to sign off on the contents of the form. 

(B) The commission shall begin using the new form on J anuary ib 
2012) 

(C)i) Forms are to be collected annually and sent to the Adminis- 
trative Office of the Courts. 

(ii) Data from the forms shall be collected and submitted to the 
Chair of the House Committee on Judiciary and the Chair of the 
Senate Committee on Judiciary. 

(e)(1) The commission shall meet no less than quarterly. 

(2)(A) The commission shall submit to the Governor, the General 

Assembly, and the Arkansas Judicial Council, Inc. a biennial report 

three (3) months prior to the convening of the regular session. 
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(B). The report shall include a summary of the commission pro- 

ceedings and recommendations for legislative and administrative 
action. 

(f)(1) The commission shall employ a director from candidates pre- 
sented to it by the Chair of the Arkansas Sentencing Commission in 
consultation with the Secretary of the Department of Corrections. 

(2) The Director of the Arkansas Sentencing Commission shall have 
appropriate training and experience to assist the commission in the 
performance of its duties. 

(3) The director shall be responsible for compiling the work of the 
commission and drafting suggested legislation incorporating the com- 
mission’s findings for submission to the General Assembly. 

_(g)(1) The secretary shall employ such. other staff and shall contract 
for services as are necessary to assist the commission in the perfor- 
mance of its duties, and as funds permit. 

(2) The secretary shall ensure that appropriate budgetary measures 
are taken to employ enough staff or contract for expert services and to 
purchase the technology needed to compile and process sentencing data 
from all judicial districts in a timely manner. 


History. Acts 1993, No. 532, § 4; 1993, 
No. 550, § 4; 1995, No. 1170, § 6; 1997, 
No. 250, § 119; 2001, No. 1288, § 14; 
2009, No. 962, § 36; 2011, No. 570, §§ 78, 
79; 2019, No. 910, §§ 865, 866. 

Amendments. The 2019 amendment 
substituted “Division of Correction” for 
“Department of Correction” and “Division 
of Community Correction” for “Depart- 
ment. of Community Correction” in 
(d)(9)(B)Gi)(a); in (f)(1), substituted “a di- 
rector” for “an executive director’, and 


added “in consultation with the Secretary 
of the Department of Corrections”; substi- 
tuted “Director of the Arkansas Sentenc- 
ing Commission” for “Executive Director 
of the Arkansas Sentencing Commission” 
in (f)(2); substituted “director” for “execu- 
tive director” in (f)(3); substituted “The 
secretary” for “Subject to the approval of 
the Chair of the Arkansas. Sentencing 
Commission, the executive director” in 
(g)(1); and substituted “secretary” for “ex- 
ecutive director” in (g)(2). . 


16-90-803. Voluntary presumptive standards. 


(a)(1)(A) When a person charged with a felony enters a plea of guilty 
or nolo contendere, enters a negotiated plea, or is found guilty in a 
trial before the judge, or when the trial judge is authorized to fix 
punishment following an adjudication of guilt by a jury pursuant to 
§ 5-4-1083, sentencing may follow the procedures provided in § 16- 


90-804. 


(B) However, these sentencing procedures do not apply to proba- 


tion revocation proceedings. 


(2) The voluntary presumptive sentence for any offender who com- 
mitted a felony on or after January 1, 1994, may be determined by 
locating the appropriate cell of the sentencing standards grid. 

(b) The two (2) dimensions of the sentencing standards grid repre- 
sent the primary determinants of a sentence, offense seriousness and 


offender history. 
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(1) Orrense Seriousness. The offense seriousness level is determined 
by the offense of conviction or the offense of which the person was found 
guilty or to which the person pleaded guilty or nolo contendere. 

(A) Felony offenses are divided into ten (10) levels of seriousness, 
ranging from low, seriousness level I, to high, seriousness level X. 

(B) The typical cases for the offenses listed within each level of 
seriousness are deemed to be generally equivalent in seriousness. 

(C) The most frequently occurring offenses within each serious- 
ness level are listed on the vertical axis of the sentencing standards 
erid. 

(D) The seriousness level for infrequently occurring offenses can 
be determined by consulting the offense seriousness reference table. 

(EK) The seriousness level for inchoate offenses is one (1) level 
below the level for substantive offenses. 

(2) OFFENDER History. An offender’s criminal history score constitutes 
the horizontal axis of the sentencing standards grid. 

(A) The offender’s criminal history score shall be computed from 
the following: 

(i) Prior felony records; 

(ii) Prior misdemeanor records; 

(iii) Prior juvenile records, under certain circumstances outlined 
below; and 

(iv) Custody status at the time of the offense. 

(B) The term “records”, for the purpose of computing criminal 
history scores, shall include: 

(i) Convictions; 

Gi) Findings of cuilt; 

(iii) Acceptance of pleas of guilty or nolo Ronee 

(iv) Instances where the defendant has been placed on probation, 
suspended imposition of sentence, or suspended execution of sen- 
tence; 

(v) Records which have been expunged after August 31, 1994; and 

(vi) Dismissals ordered after August 31, 1994, pursuant to the 
First Offender Act, § 16-93-301 et seq. 

(C) The specific ‘weights to be assigned to the various criteria are 
as follows: 

(i) Weight is assigned to prior felony records according to serious- 
ness level, as follows: 

(a) Seriousness levels I, I, II], IV, and V = one-half (0.5) point; and 

(b) Seriousness levels VI, VII, VIII, IX, and X = one (1) point; 

(ii) Weight is assigned only to Class A misdemeanors. 

(a) Each Class A misdemeanor is worth one-quarter (0.25) point. 

(6) No more than one (1) point may be accrued from misdemeanor 
records; 

(ili) Weight is assigned only to judicial adjudications of delin- 
quency for offenses for which a juvenile could have been tried as an 
adult and which the trial court deem relevant to sentencing in the 
current proceeding. 
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(a) Each adjudication is worth one-quarter (0.25) point, except for 
offenses adjudicated as delinquent which if committed by an adult 
are worth one (1) point and would have constituted: 

(1) Capital murder, § 5-10-101; 

(2) Murder in the first degree, § 5-10-102; 

(3) Murder in the second degree, § 5-10-1038; 

(4) Kidnapping in the first degree, § 5-11-102; 

(5) Aggravated robbery, § 5-12-103; 

(6) Rape, § 5-14-103; 

(7) Battery in the first degree, § 5-13-201; or 

(8) Aggravated assault upon a law enforcement officer or an 
employee of a correctional facility, § 5-13-211, if a Class Y felony. 

(6)(1) No more than one (1) point may be accrued from juvenile 
offenses unless one (1) of the offenses adjudicated as delinquent 
would have constituted, if committed by an adult: 

(A) Capital murder, § 5-10-101; 

(B) Murder in the first degree, § 5-10-102; 

(C) Murder in the second degree, § 5-10-103; 

(D) Kidnapping in the first degree, § 5-11-102; 

(E) Aggravated robbery, § 5-12-1083; 

(F) Rape, § 5-14-1083; 

(G) Battery in the first degree, § 5-13-201; or 

(H) Aggravated assault upon a law enforcement officer or an 
employee of a correctional facility, § 5-13-211, if a Class Y felony. 

(2) An offender may receive no more than two (2) points for 
juvenile offenses; | 

(iv) One (1) point is to be added to an offender’s score if the offender 
is under any type of criminal justice restraint for a felony offense at 
the time that he or she committed the crime for which he or she is 
being sentenced. Such restraint includes pretrial bond, suspended 
imposition of sentence, probation, parole, postprison supervision, and 
release pending sentencing for a prior crime; 

(v)(a) Juvenile offenses must have occurred within ten (10) years 
of the time of the offense for which an offender is being currently 
sentenced. 

(6) Misdemeanor offenses must have occurred within ten (10) 
years of the time of the offense for which an offender is currently 
being sentenced. 

(c) Felony offenses at seriousness levels I-V will not be counted if 
a period of fifteen (15) years has elapsed since the date of discharge 
from or expiration of the sentence to the date of the current offense; 
and 

(vi) When multiple sentences for a single course of conduct were 
imposed, only the offense at the highest seriousness level is consid- 
ered. 

(3)(A)G) The offense of conviction determines the appropriate seri- 
ousness level on the vertical axis. | 

(ii) The offender’s criminal history score determines the appropri- 
ate location on the horizontal axis. 
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(B) The voluntary presumptive fixed sentence for a felony convic- 
tion is found in the sentencing standards grid cell at the intersection 
of the column defined by the criminal history score and the row 
defined by the offense seriousness level. 

(C) The statutory minimum or maximum ranges for a particular 
offense shall govern over a voluntary presumptive sentence if the 
voluntary presumptive sentence should fall below or above the 
statutory minimum or maximum ranges. 

(4) This section shall not apply when a jury has recommended a 
sentence to the trial judge. 

(5) Capital murder is excluded from the sentencing standards and is 
subject to the procedures in § 5-4-601 et seq. 

(c) For all arrests or offenses occurring before July 1, 2005, that have 
not reached a final disposition as to judgment in the trial court, 
sentencing shall be in accordance with the law in effect at the time the 
offense occurred and not under the provisions of this section. 


History. Acts 1993, No. 532, § 2; 1993, 
No. 550, § 2; 1994 (2nd Ex. Sess.), No. 59, 
§ 1; 1994 (2nd Ex. Sess.), No. 60, § 1; 
1995. NO elL7 02547; 2Z00T Nox 1179-91 
2005, No. 186, § 1; 2017, No. 367, §§ 12, 
13;,20157,1No, 423,88 13, 14: 

Amendments. The 2017 amendment 
by No. 367 added (b)(2)(C)(Giii)(a@)(8) and 
(b)(2)(C)Gii)(6)(D) (A). 


The 2017 amendment by No. 423 in- 
serted “voluntary” in (a)(2) and through- 
out (b)(3); substituted “who committed a 
felony” for “of a felony committed” in 
(a)(2); and, in (b)(3)(C), substituted “of- 
fense” for “crime” and “the statutory mini- 
mum or maximum” for “such”. 


CASE NOTES 


Offender History. 

Because defendant’s prior felony re- 
cords were more than 15 years old, and his 
prior misdemeanor record was more than 
10 years old, they did not count toward his 


criminal history under the presumptive 
standards, and his criminal-history score 
was 0, rather than 2. Hunter v. State, 
2017 Ark. App. 256, 522 S.W.3d 793 
(2017). 


16-90-804. Departures from the voluntary presumptive sen- 
tence range. 


(a)(1) At a bench trial, a court may depart from the voluntary 
presumptive sentence range determined under § 16-90-803 in reliance 
on one (1) or more aggravating factors by providing a justification in the 
record of: 

(A) A listing of the charges and sentencing enhancements against 
the offender as set out in the first charging instrument as well as any 
additional charges or sentence enhancements subsequently added in 
the case, if any; and 

(B) A thorough recitation of the facts underlying the departure 
from the voluntary presumptive sentence range under § 16-90-803. 
(2)(A) The justification regarding an aggravating factor shall be 
entered into the sentencing order. 
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(B) The sentencing order shall also reflect whether the sentence is 
the result of an original charge or whether an original charge was 
nolle prosequi. 
(b)(1)(A) When sentencing is done by the court following a trial 
before the court, either party or both parties may present evidence to 
justify a departure from the voluntary presumptive sentence range 
determined under § 16-90-803. 
(B) The court may allow argument either during the sentencing 
phase of a trial or at a separate hearing on the matter of departing 
from the voluntary presumptive sentence range determined under 
§ 16-90-8038 if the court finds that argument would be helpful. 
(C)G) When sentencing is done by the court following the entry of 
a plea of guilty, nolo contendere, or a negotiated plea of guilty, the 
court shall enter the sentence on the record. 
(i) After the court enters the sentence on the record under 
subdivision (b)(1)(C)@) of this section, the prosecuting attorney shall 
provide in writing the credible reasons for a departure from the 
voluntary presumptive sentence range, if a departure from the 
voluntary presumptive sentence range is applicable. 
(2)(A) If both parties agree on a recommended sentence, the court 
may choose to accept or reject the agreement based upon the facts of 
the case and whether the facts support the voluntary presumptive 
sentence range determined under § 16-90-803 or a departure differ- 
ent from any recommendation. 
(B)G) If there is an agreed departure from the voluntary presump- 
tive sentence range under § 16-90-803, the parties shall supply 
written reasons ‘to the court to attach to the sentencing order and to 
report to the Arkansas Sentencing Commission. 
(ii) The written reasons required under subdivision (b)(2)(B)(i) of 
this section shall include: 
(a) A listing of the charges and sentencing enhancements against 
the offender as they were set out in the first charging instrument as 
well as any additional charges or sentence enhancements subse- 
quently added in the case, if any; and 
(b) A thorough recitation of the facts underlying the departure 
from the presumptive sentence range under § 16-90-8083. 
(C) Ifthe court rejects the agreement under subdivision (b)(2)(A) of 
this section, the offender shall be allowed to withdraw his or her plea. 
(c) The following is a nonexclusive list of mitigating factors that may 
be considered as a reason or reasons for departure from the voluntary 
presumptive sentence range under § 16-90-803: 

(1) While falling short of a defense, the victim played an aggressive 
role in the incident or provoked or willingly participated in the incident; 

(2) The offender played a minor or passive role in the commission of 
the current offense; 

(3) Before detection, the offender compensated or made a good faith 
effort to compensate the victim for any damage or injury sustained by 
the victim; 
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(4) The current offense was principally accomplished by another 
person, and the offender manifested extreme caution or sincere concern 
for the safety or well-being of the victim; 

(5) The offender or the offender’s children suffered a continuing 
pattern of physical or sexual abuse by the victim of the current offense, 
and the current offense is a response to the physical or sexual abuse; 

(6) The inclusion of multiple offenses in calculating the voluntary 
presumptive sentence range under § 16-90-803 results in a presump- 
tive sentence that is pens excessive in light of the purpose of this 
chapter; 

(7) If the current offense is a sexual offense, before detection in the 
sexual offense, the offender has voluntarily admitted the nature and 
extent of the sexual offense and has sought and participated in 
professional treatment or counseling for the sexual offense; 

(8) Upon motion of the state stating that the offender has made a 
good faith effort to provide substantial assistance to the investigation or 
prosecution of another person who has committed an offense, the 
circumstances listed below may be weighed as mitigating factors with 
respect to the offender’s offense: 

(A) The timeliness of the offender’s assistance; 

(B) The nature and extent of the offender’s assistance; and 

(C) The truthfulness, completeness, and demonstrable reliability 
of any information or testimony provided by the offender; and 
(9)(A) Any other compelling reason. 

(B) If any other compelling reason is used as a mitigating factor 
under this subsection, additional details regarding the negotiated 
plea, if applicable, and why the sentence was a downward departure 
from the voluntary presumptive sentence shall be included. 

(d) The following is a nonexclusive list of aggravating factors that 
may be considered as a reason or reasons for departure from the 
voluntary presumptive sentence range determined under § 16-90-803: 

(1) The offender’s conduct during the commission of the current 
offense manifested deliberate cruelty to the victim exhibited by degrad- 
ing, gratuitous, vicious, torturous, and demeaning physical or verbal 
abuse, unusual pain, or violence in excess of that necessary to accom- 
plish the criminal purpose; 

(2) The offender knew or should have known that the victim was 
particularly vulnerable or incapable of resistance due to extreme youth, 
advanced age, disability, or ill health; 

(3) The current offense was a major economic offense or series of 
offenses, as identified by a consideration of any of the following factors: 

(A) The current offense involved multiple victims or multiple 
incidents per victim; 

(B) The current offense involved attempted or actual monetary 
loss substantially greater than typical for the offense; 

(C) The current offense involved a high degree of sophistication or 
planning or occurred over a lengthy period of time; 
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(D)Gi) The offender used his or her position of trust, confidence, or 
fiduciary responsibility to facilitate the commission of the current 
offense. 

(ii) The factor described under subdivision (d)(3)(D)Gi) of this 
section does not apply if it constitutes an element of the current 
offense; or 

(KE) The offender has been involved in other conduct similar to the 
current offense as evidenced by the findings of civil or administrative 
law proceedings or the imposition of professional sanctions; 

(4)(A) The current offense was a major controlled substance offense, 

identified as an offense or series of offenses related to trafficking in 

controlled substances under circumstances more onerous than the 
usual controlled substance offense. | 

(B) The presence of two (2) or more of the following circumstances 
is an aggravating factor with respect to the current offense: 

(i) The current offense involved at least three (3) separate trans- 
actions in which controlled substances were sold, transferred, or 
possessed with a purpose to sell or transfer the controlled substance; 

Gi) The current offense involved an attempted or actual sale or 
transfer of a controlled substance in an amount substantially larger 
than the statutory minimum that defines the current offense; 

Gil) The current offense involved a high degree of sophistication or 
planning or occurred over a lengthy period of time or involved a broad 
geographic area of disbursement; 

(iv) The circumstances of the current offense reveal the offender to 
have occupied a high position in the drug distribution hierarchy; 

(v) The offender used his or her position or status to facilitate the 
commission of the current offense, including without limitation 
positions of trust, confidence, or fiduciary relationships, such as a 
pharmacist, physician, or other medical professional; or 
- (vi) The offender has received substantial income or resources 
from his or her involvement in trafficking a controlled substance; 
(5)(A) The current offense is a felony and the offender employed a 
firearm in the course of or in furtherance of the felony or in 
immediate flight from the felony. 

(B) The factor described under subdivision (d)(5)(A) of this section 
does not apply to an offender convicted of a felony, an element of 
which is: 

(i) Employing or using, or threatening or attempting to employ or 
use, a deadly weapon; 

(ii) Being armed with a deadly weapon; 

(iii) Possessing a deadly weapon; 

(iv) Furnishing a deadly weapon; or 

(v) Carrying a deadly weapon; 

(6) The current offense was a sexual offense and was part of a 
pattern of criminal behavior with the same or different victims under 
eighteen (18) years of age manifested by multiple incidents over a 
prolonged period of time; 
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(7) The inclusion of multiple offenses in calculating the voluntary 
presumptive sentence range under § 16-90-803 results in a presump- 
tive sentence that is clearly too lenient in light of the purpose of this 
chapter; 

(8) The current offense was committed in a manner that exposed risk 
of injury to persons other than the victim or victims, including without 
limitation shooting a firearm into a crowd of people; 

(9) The current offense was a violent or sexual offense committed in 
the victim’s zone of privacy, including without limitation the victim’s 
home or the curtilage of the victim’s home; 

(10) The offender attempted to cover or conceal the current offense 
by intimidation of witnesses, destruction or tampering with evidence, 
or purposely misleading authorities; 

(11) The current offense was committed for the purpose of avoiding 
or preventing an arrest or effecting an escape from custody; 

(12) If the current offense is related to a vehicular homicide, the 


offender did not have the minimum insurance required by law; and 
(13)(A) Any other compelling reason. 

(B) If any other compelling reason is used as an aggravating factor 
under this subsection, additional details regarding the negotiated 
plea, if applicable, and why the sentence was an upward departure 
from the voluntary presumptive sentence shall be included. 

(e) This section shall not apply when a jury has recommended a 


sentence to the trial court. 


History. Acts 1993, No. 532, § 3; 1993, 
INGE DUES a3. LOUD, fINO etl Umer. O. 10° 
2005, No. 186, § 1; 2017, No. 423, § 15. 

Amendments. The 2017 amendment 
substituted “voluntary presumptive sen- 
tencing range” for “standards” in the sec- 
tion heading; and rewrote the section. 


Effective Dates. Acts 2017, No. 423, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 


CASE NOTES 


Upward Deviation Upheld. 

Given the testimony against defendant, 
and because the presumptive sentencing 
standards are merely advisory, the circuit 
court did not abuse its discretion by de- 
parting from the presumptive sentence of 


20 years’ imprisonment and imposing 70 
years’ imprisonment on the continuing 
criminal enterprise conviction. Hunter v. 
State, 2017 Ark. App. 256, 522 S.W.3d 793 
(2017). 


SUBCHAPTER 10 — LocaL CRIME STOPPERS PROGRAMS 


SECTION. 
16-90-1002. Duties. 


16-90-1002. Duties. 


(a) The Crime Victims Reparations Board shall: 
(1) Advise and assist in the creation of local crime stoppers pro- 


grams; 
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(2) Foster the detection of crime and enagutage persons to report 


information about criminal acts; 


(3) Encourage news and other media to promote local crime stoppers 
programs and to inform the public of the functions of the board; 

(4) Assist local crime stoppers programs in forwarding information 
about criminal acts to the appropriate law enforcement agencies; 

(5) Help law enforcement agencies detect and combat crime by 
increasing the flow of information to and between law enforcement 


agencies; and 


(6) Adopt necessary rules necessary to carry out its functions under 


this subchapter. 


(b) The office of the Attorney General shall provide the board such 
office space, support staff, and secretarial services as may be necessary 
for the administration of this subchapter. 


History. Acts 1995, No. 
2019, No. 315, § 1306. 
Amendments. The 2019 amendment 


1300, § 2; 


deleted “and regulations” following “rules” 
in (a)(6). 


SUBCHAPTER 11 _— Ricuts oF Victims oF CRIME 


SECTION. 

16-90-1101. Definitions. 

16-90-1109. Information concerning con- 
finement or commitment. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


16-90-1101. Definitions. 
As used in this subchapter: 


SECTION. 
16-90-1112. Victim impact statement. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1/2019”! 


(1) “Crime” means an act or omission committed by a person, 
whether or not competent or an adult, which is punishable by incar- 
ceration if committed by a competent adult; 

(2) “Member of the victim’s family” means the spouse, a child by 
birth or adoption, a stepchild, a parent, a stepparent, a sibling, or an 
individual designated by the victim or by a court in which the crime is 
being or could be prosecuted, but does not include an individual who is 
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accountable for the crime or a crime arising from the same conduct, 
criminal episode, or plan; 

(3) “Offense against a victim who is a minor” means: 

(A) Kidnapping pursuant to § 5-11-102(a)(4) when the victim is a 
minor and the offender is not the parent of the victim; 

(B) False imprisonment in the first degree pursuant to § 5-11-103 
when the victim is a minor and the offender is not the parent of the 
victim; 

(C) Permanent detention or restraint pursuant to § 5-11-106 
when the victim is a minor and. the offender is not the parent of the 
victim; 

(D) Any sex offense when the victim is a minor; 

(EZ) An attempt, solicitation, or conspiracy to commit any of the 
offenses enumerated in this subdivision (3) 

(F) An adjudication of guilt for an offense of the law of another 
state, for a federal offense, or for a military offense, which is 
substantially equivalent to any of the offenses enumerated in this 
subdivision (3); or 

(G) A violation of any former law of this state that is substantially 
equivalent to any of the offenses enumerated in this subdivision (3); 
(4) “Person” means an individual, corporation, estate, trust, partner- 

ship, association, joint venture, governmental entity, agency, or instru- 
mentality, or any other legal entity; 

(5) “Representative of the victim” means a member of the victim’s 
family or an individual designated by the victim or by a court in which 
the crime is being or could be prosecuted; 

(6) “Sex offense” means: 

(A) Rape, § 5-14-1083; 

(B) Sexual indecency with a child, § 5-14-110; 

(C) Sexual assault in the first degree, § §-14- 124: 

(D) Sexual assault in the second degree, § 5-14-125; 

(EZ) Sexual assault in the third degree, § 5-14-126; 

(F) Sexual assault in the fourth degree, § 5-14-127; 

(G) Incest, § 5-26-202; 

(H) Engaging children in sexually explicit conduct for use in visual 
or print medium, § 5-27-3083; 

(I) Transportation of minors for prohibited sexual conduct, § 5-27- 
305; 

(J ) Employing or Hest ae to use of a child in sexual perfor- 
mance, § 5-27-402; 

(K) Producing, directing, or promoting a sexual performance by a 
child, § 5-27-403; | 

(L) Computer child pornography, § 5-27-603; 

(M) Computer exploitation of a child in the first degree, § 5-27- 
605(a); 

(N) Promoting prostitution in the first degree, § 5-70-104; 

(O) Stalking, § 5-71-229; 

(P) An attempt, solicitation, or conspiracy to commit any of the 
offenses enumerated in this subdivision (6); 


16-90-1109 PRACTICE, PROCEDURE, AND COURTS 32 


(Q) An adjudication of guilt for an offense of the law of another 
state, for a federal offense, or for a military offense, which is 
substantially equivalent to any of the offenses enumerated in this 
subdivision (6); 

(R) A violation of any former law of this state that is substantially 
equivalent to any of the offenses enumerated in this subdivision (6); 
or | 
(S) Sexual extortion, § 5-14-1138; 

(7) “State” means a state of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, or any territory or 
insular possession subject to the jurisdiction of the United States; 

(8) “Victim” means a victim of a sex offense or an offense against a 
victim who is a minor and a victim of any violent crime, but does not 
include a person who is accountable for the crime or a crime arising 
from the same conduct, criminal episode, or plan and does not include 
a governmental entity; and 

(9) “Violent crime” means any felony which resulted in physical 
injury to the victim, any felony involving the use of a deadly weapon, 
terroristic threatening in the first degree, § 5-13-301(a), and stalking, 
as defined in § 5-71-229. 


History. Acts 1997, No. 1262, § 1; Amendments. The 2017 amendment 
2003, No. 1087, § 138; 2003, No. 1890,§ 8; added (6)(S). 
2017, No. 664, § 8. 


16-90-1109. Information concerning confinement or commit- 
ment. 


(a)(1) Upon request of the victim, the Division of Correction, the 
Arkansas State Hospital, a local or regional hospital, local or regional 
mental health facility, or any other facility to which the defendant is 
committed by the court shall: 

(A) Promptly inform the victim, through the use of the victim 
notification system under § 12-12-1201 et seq. or other method of 
personal communication, of the estimated date of the defendant’s 
release from confinement from a court-ordered commitment under 
§ 5-2-301 et seq., if reasonably ascertainable; 

(B) Inform the victim at least thirty (30) days before release of the 
defendant on furlough or to a work release, halfway house, or other 
community program, if applicable; 

(C) Inform the victim as soon as possible but preferably at least 
thirty (80) days before release of the defendant from a local or 
regional hospital or local or regional mental health facility, if appli- 
cable; and 

(D) Promptly inform the victim of the occurrence of any of the 
following events concerning the defendant: 

(i) An escape from a correctional or mental health facility or 
community program; 

(ii) A recapture; 
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(ii) A decision of the Governor to commute the sentence or to 
pardon; 

(iv) Arelease from confinement and any conditions attached to the 
release; 

(v) A discharge or conditional release or modification of a previ- 
ously ordered conditional release from a court-ordered commitment 
under § 5-2-315; or 

(vi) The defendant’s death. 

(2) The requirement to inform a victim by a local or regional hospital 
or a local or regional mental health facility under this subsection may 
be accomplished by notifying by telephone or other electronic means the 
Arkansas State Hospital of the change of status of the defendant, and 
the Arkansas State Hospital shall then notify the victim through the 
victim notification system under § 12-12- 1201 et seq. or other method 
of personal communication. 

(b)(1) At least thirty (30) days before a Parole Board hearing con- 
cerning the defendant, if requested by the victim, the board shall inform 
the victim of the hearing and of the victim’s right to submit to the board 
a victim impact statement and shall promptly inform the victim of any 
decision of the board. 

(2)(A) It is the responsibility of the victim or his or her next of kin to 

notify the board of any change in address or telephone number. 

(B) It is the responsibility of the victim or his or her next of kin to 
notify the board after the date of commitment of any change in regard 
to the desire to be notified of any future parole hearings. 


History. Acts 1997, No. 1262, § 9; The 2019 amendment substituted “Di- 
2017, No. 429, § 3; 2019, No. 910, § 867. vision of Correction” for “Department of 
Amendments. The 2017 amendment Correction” in the introductory language 
added “or commitment” in the section of (a)(1). 
heading; and rewrote (a). 


16-90-1112. Victim impact statement. 


(a)(1) Before imposing sentence, the court shall permit the victim to 
present a victim impact statement concerning the effects of the crime on 
the victim, the circumstances surrounding the crime, and the manner 
in which the crime was perpetrated. 

(2) The victim may present the statement in writing before the 
sentencing proceeding or orally under oath at the sentencing proceed- 
ing. 

(3) The defendant is required to physically remain in the courtroom 
during the presentation of any victim impact statement, unless the 
court determines that the defendant is behaving in a disruptive manner 
or in a manner that presents a threat to the safety of any person present 
in the courtroom. 

(b) The court shall give copies of all written victim impact statements 
to the prosecuting attorney and the defendant. 

(c) The sentencing court shall consider the victim impact statement 
along with other factors, but if the victim impact statement includes 
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new material factual information upon which the court intends to rely, 
the court shall adjourn the sentencing proceeding or take other appro- 


priate action to allow the defendant adequate opportunity to respond. 


History. Acts 1997, No. 1262, § 12; - 


2019, No. 301, § 1. 


Amendments. The 2019 amendment 
added (a)(3). 


RESEARCH REFERENCES 


ALR. Admissibility of Victim Impact 
Evidence in Noncapital State Proceed- 
ings. 8 A.L.R.7th Art. 6 (2015). 


SUBCHAPTER 14 — COMPREHENSIVE CRIMINAL REcORD SEALING ACT OF 


2013 
SECTION. SECTION. 
16-90-1404. Definitions. 16-90-1408. Felony convictions ineligible 


16-90-1405. Eligibility to file a uniform 
petition to seal a misde- 
meanor offense or viola- 
tion. 

16-90-1406. Felony convictions eligible 
for sealing. 


A.C.R.C. Notes. Acts 2019, No. 680, 
§ 1, provided: “Legislative intent. 

“(a) It is the intent of the General As- 
sembly to find an easier pathway for a 
person to seal his or her record of certain 
criminal offenses for which sealing is al- 
ready an option. | 

“(b) It is further the intent of the Gen- 
eral Assembly to notify the public that 
this act is the first step in a multi-step 
process to attempt to make the sealing of 
certain records of a person’s criminal his- 
tory that involve nonviolent and non- 
sexual offenses an automatic operation. 

“(c) A study of the Comprehensive 
Criminal Record Sealing Act of 20138, 
§ 16-90-1401 et seq., will be undertaken 
in the interim to propose any recom- 
mended or necessary legislation for the 
2021 Regular Session, as well as an over- 
all study of the funding of the criminal 
justice system, where applicable”. 

Effective Dates. Acts 2019, No. 910, 


16-90-1404. Definitions. 
As used in this subchapter: 


for sealing. 
Procedure for sealing of re- 
cords. 
Release of sealed records. 
Effect of sealing. 
Filing fee. 


16-90-1413. 


16-90-1416. 
16-90-1417. 
16-90-1419. 


§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019”. 
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(1) “Completion of a person’s sentence” means that the person, after 
being found guilty: 

(A) Paid his or her fine, court costs, or other monetary obligation as 
defined in § 16-13-701 in full, unless the obligation has been excused 
by the sentencing court; © 

(B) Served any time in county or regional jail, a Division of 
Community Correction facility, or a Division of Correction facility in 
full; and 

(C) If applicable: 

(i) Has been discharged from probation or parole; 

(11) Completed any suspended sentence; 

(iii) Paid any court-ordered restitution; 

(iv) Completed any court-ordered community service; 

(v) Paid any driver’s license suspension reinstatement fees, if a 
driver’s license suspension reinstatement fee was assessed as a result 
of the person’s arrest, plea of guilty or nolo contendere, or a finding of 
cuilt for the offense; 

(vi) Completed all other driver’s license reinstatement require- 
ments, if a driver’s license suspension was imposed as a result of the 
person’s arrest, plea of guilty or nolo contendere, or a finding of guilt 
for the offense; and 

(vii) Completed any vocational or technical education or training 
program that was required as a condition of the person’s parole or 
probation; 

(2) “Conviction”: 

(A) Includes the following, after the final act of judgment: 

(i) A plea of guilty or nolo contendere, unless entered pursuant to 
court-ordered probation described in subdivision (2)(B)(Giv) of this 
section, by a person formally charged with an offense; 

(ii) A finding of guilt, unless entered pursuant to court-ordered 
probation described in subdivision (2)(B)(iv) of this section, by a judge 
or jury after a trial; 

(iii) A finding of guilt, unless entered pursuant to court-ordered 
probation described in subdivision (2)(B)Gv) of this section, after 
entry of a plea of nolo contendere; 

(iv) A sentence of supervised probation on a felony charge; 

(v) A suspended imposition of sentence, as defined in § 16-93- 
1202, with a fine; 

(vi) A sentence under § 16-93-1201 et seq.; 

(vii) A suspended sentence that is revocable and can subject the 

- person to incarceration or a fine, or both; or 

(viii) A finding of guilt of a person whose case proceeded under 

§ 16-93-301 et seq., and who violated the terms and conditions of 
\ § 16-93-301 et seq.; and 

(B) Does not include: 

(i) An order nolle prosequi; 

(ii) A suspended imposition of sentence, as definedy: in § 16-93- 
1202, with no fine; 
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Gi) An acquittal for any reason; 

(iv) An order that the defendant enter a diversionary program that 
requires him or her to accomplish certain court-ordered objectives but 
that does not result in a finding of guilt if the program is successfully 
completed; 

(v) A court-ordered probationary period under: 

(a) The former § 5-64-4138; or 

(6) Section 16-93-301 et seq.; 

(vi) The entry of a plea of guilty or nolo contendere without the 
court’s making a finding of guilt or entering a judgment of guilt with 
the consent of the defendant or the resultant dismissal and discharge 
of the defendant as prescribed by § 16-93-301 et seq.; 

(vii) The entry of a directed verdict by a court at trial; or 

(viii) The dismissal of a charge either with or without prejudice; 
(3) “Court” means a sentencing district court or sentencing circuit 

court, unless otherwise specifically identified; 
(4)(A) “Seal” means to expunge, remove, sequester, and treat as 
confidential the record or records in question according to the 
procedures established by this subchapter. 

(B) “Seal” does not include the physical destruction of a record of a 
conviction unless this subchapter requires the physical destruction of 
the record of a conviction; 

(5) “Sentence” means the outcome formally entered by a court upon 
a person in criminal proceedings; 
(6) “Sex offense” means: 

(A) The same as defined in § 12-12-903; and 

(B) A felony offense repealed by Acts 2001, No. 1738; 

(7) “Uniform order” means a uniform order to seal a record described 
in § 16-90-1414; and 

(8) “Uniform petition” means a uniform petition to seal a record 
described in § 16-90-1414. 


History. Acts 2013, No. 1460, § 9; rection” for “Department of Community 
2015, No. 1198, § 7; 2019, No. 910,§ 868. Correction” and “Division of Correction” 
Amendments. The 2019 amendment for “Department of Correction” in (1)(B). 

substituted “Division of Community Cor- 


16-90-1405. Eligibility to file a uniform petition to seal a misde- 
meanor offense or violation. 


(a) A person is eligible to file a uniform petition under this subchap- 
ter to seal his or her record of a misdemeanor or violation immediately 
after: 

(1) The completion of his or her sentence for the misdemeanor or 
violation, including full payment of restitution; 

(2) Full payment of court costs; 

(3) Full payment of driver’s license suspension reinstatement fees, if 
a driver’s license suspension reinstatement fee was assessed as a result 
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of the person’s arrest or conviction for the misdemeanor or violation; 
and 

(4) The completion of all other driver’s license reinstatement require- 
ments, if a driver’s license suspension was imposed as a result of the 
person’s arrest or conviction for the misdemeanor or violation. 

(b) There is not a limit to the number of times a person may file a 
uniform petition to seal his or her record of a misdemeanor or violation, 
except that the person may not file: 

(1) A new uniform petition to seal one (1) of the following criminal 
offenses until after a period of five (5) years has elapsed since the 
completion of the person’s sentence for the conviction: 

(A) Negligent homicide, § 5-10-105, if it was a Class A misde- 
meanor; 

(B) Battery in the third degree, § 5-13-2038; 

(C) Indecent exposure, § 5-14-112; 

(D) Public sexual indecency, § 5-14-111; 

(EZ) Sexual assault in the fourth degree, § 5-14-127; 

(F) Domestic battering in the third degree, § 5-26-305; or 

(G) A misdemeanor violation of § 5-65-103; 

(2) A new uniform petition to seal a criminal offense listed in 
subdivisions (b)(1)(A)-(G) of this section before one (1) year from the 
date of the order denying the previous uniform petition; 

(3) Anew uniform petition to seal a misdemeanor or violation before 
ninety (90) days from the date of an order denying a uniform petition to 
seal the misdemeanor or violation; 

(4) Anew uniform petition to seal a misdemeanor or violation under 
this section if an appeal of a previous denial of a uniform petition to seal 
a misdemeanor or violation for the same misdemeanor or violation is 
still pending; or 

(5) Anew uniform petition to seal a misdemeanor or violation under 
this section if: 

(A) The person was a holder of a commercial driver license or 
commercial learner’s permit at the time the misdemeanor or violation 
was committed; and 

(B) The misdemeanor or violation was a traffic offense, other than 
a parking violation, vehicle weight violation, or vehicle defect viola- 
tion, committed in any type of motor vehicle. 

(c) Except as provided in subsection (b) of this section, a person is 
eligible to file a uniform petition to seal a misdemeanor or violation 
under this section even if his or her misdemeanor or violation occurred 
before January 1, 2014. 


History. Acts 2013, No. 1460, § 9; Amendments. The 2019 amendment 
2019, No. 680, § 1[2]. substituted “immediately” for “sixty (60) 

Publisher’s Notes. Acts 2019, No. 680 days” in the introductory language of (a); 
contained two sections designated as Sec- and substituted “a misdemeanor” for “any 
tion 1. other misdemeanor” in (b)(3). 
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16-90-1406. Felony convictions eligible for sealing. 


(a) Unless prohibited under § 16-90-1408, a person may petition a 
court to seal a record of a conviction immediately after the completion 
of the person’s sentence for: 

(1) Anonviolent Class C felony or nonviolent Class D felony; 

(2) An unclassified felony; 

(3) An offense under § 5-64-401 et seq. that is a Class A felony or 
Class B felony; 

(4) Solicitation to commit, attempt to commit, or conspiracy to 
commit the substantive offenses listed in subdivisions (a)(1)-(3) of this 
section; or | 

(5) A felony not involving violence committed while the person was 
less than eighteen (18) years of age. 

(b) Unless prohibited under § 16-90-1408, a person may petition a 
court with jurisdiction to seal a record of a conviction under this section 
after five (5) years have elapsed since the completion of the person’s 
sentence for a violent Class C felony or a violent Class D felony. 

(c)(1)(A) The petitioner can have no more than one (1) previous 

felony conviction. 

(B) For the sole purpose of calculating the number of previous 
felony convictions under this section, all felony offenses that were 
committed as part of the same criminal episode and for which the 
person was convicted are a single conviction. 

(2) The fact that a prior felony conviction has been previously sealed 
shall not prevent its ovina as a prior conviction for the purposes of 
this subsection. 


History. Acts 20138, No. 1460, § 9; Amendments. The 2019 amendment 
2019, No. 680, § 2[3]. substituted “immediately after” for “after 
A.C.R.C. Notes. Present subsection (b) five (5) years has elapsed since” in the 
of this section was added by Acts 2019, No. introductory language of (a); inserted 


680, § 2[3] without underlining. “nonviolent” twice in (a)(1); inserted (b); 
Publisher’s Notes. Acts 2019, No. 680 and redesignated former (b) as (c). 

contained two sections designated as Sec- 

tion 1. 


16-90-1408. Felony convictions ineligible for sealing. 


(a) A record of a conviction of any of the following offenses is not 
eligible to be sealed under this subchapter: 

(1) A Class Y felony, Class A felony, or Class B felony, except as 
provided in § 16-90-1406; 

(2) Manslaughter, § 5-10-104; 

(3) An unclassified felony if the maximum sentence of imprisonment 
for the unclassified felony is more than ten (10) years; 

(4) A felony sex offense; 

(5) A felony involving violence under § 5-4-501(d)(2); and 

(6) A felony for which a person served any portion of his or her 
sentence as an inmate in the Division of Correction. 
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(b)(1) A felony traffic offense committed in any type of motor vehicle 
if the person was a holder of a commercial learner’s permit or commer- 
cial driver license at the time the felony offense was committed is not 
eligible for sealing under this subchapter. 

(2) As used in this subsection, “traffic offense” does not include a 
parking violation, vehicle weight violation, or vehicle defect violation. 


History. Acts 2013, No. 1460, § 9; substituted “Division of Correction” for 
2019, No. 910, § 869. “Department of Correction” in (a)(6). 
Amendments. The 2019 amendment 


16-90-1413. Procedure for sealing of records. 


(a)(1) A person who is eligible to have a record sealed under this 
subchapter may file a uniform petition in the circuit court or district 
court in the county where the offense was committed and in which the 
person was convicted for the offense he or she is now petitioning to have 
sealed. 

(2) Except as provided in § 16-90-1405, if a person has previously 
petitioned the court for the sealing of a record and that petition was 
subsequently denied, the person may not file a uniform petition under 
this subchapter regarding that record until one (1) year has passed 
since the denial of the previous petition. 

(b)(1)(A) A copy of the uniform petition shall be served upon the 

prosecuting attorney for the county in which the uniform petition is 

filed and the arresting agency, if the arresting agency is a named 
party, within three (3) days of the filing of the uniform petition. 

(B) It is not necessary to make the arresting agency a party to the 
action. 

(2)(A) The prosecuting attorney may file a notice of opposition with 

the court for a petition seeking to seal a record: of an eligible 

misdemeanor conviction or violation setting forth reasons for the 
opposition to the sealing within thirty (30) days after receipt of the 
uniform petition or after the uniform petition is filed, whichever is 
the later date. 

(B)G) If notice of opposition is not filed, the court may grant the 
uniform petition. 

(ii) If notice of opposition is filed, the court shall set the matter for 

a hearing if the record for which the uniform petition was filed is 

eligible for sealing under this subchapter unless the prosecuting 

attorney consents to allow the court to decide the case solely on the 
pleadings. 

(3)(A) The prosecuting attorney may file a notice of opposition with 

the court for a petition seeking to seal a record of an eligible felony 

conviction setting forth reasons for the opposition to the sealing. 
(B) Acourt may not sign a uniform order sealing an eligible felony 
conviction without a hearing. ) 

(c)(1) The court may not grant the uniform petition until thirty (30) 
days have passed since the uniform petition was served on the pros- 


16-90-1413 PRACTICE, PROCEDURE, AND COURTS 40 


ecuting attorney, although the court may deny the uniform petition at 
any time. 

(2) If the court determines that the record shall be sealed under the 
standards of § 16-90-1415, the uniform order described in § 16-90- 
1414 shall be entered and filed with the circuit court clerk or district 
court clerk, as applicable. 

(d)(1) A court clerk with whom a uniform order is filed shall certify 
copies of the uniform order to the prosecuting attorney who filed the 
underlying charges, the arresting agency, the Arkansas Crime Informa- 
tion Center, and, if applicable, any district court where the person 
appeared before the transfer or appeal of the case to circuit court. 

(2) The Administrative Office of the Courts shall only accept certified 
copies of the uniform orders filed in circuit court. 

(e)(1) The circuit court clerk, the district court clerk, and, if appli- 
cable, the district court clerk where the person appeared before the 
transfer or appeal of the case to circuit court shall: 

(A) Remove all petitions, orders, docket sheets, receipts, and 
documents relating to the record; 

(B) Place the records described in subdivision (e)(1)(A) of this 
section in a file; and 

(C) Sequester the records described in subdivision (e)(1)(A) of this 
section in a separate and confidential holding area within the clerk’s 
office. 

(2)(A) A docket sheet shall be prepared to replace the sealed docket 

sheet. 

(B) The replacement docket sheet shall contain the docket number, 

a statement that the record has been sealed, and the date that the 

order to seal the record was issued. 

(3) All indices to the file of the person with a sealed record shall be 
maintained in a manner to prevent general access to the identification 
of the person. 

(f) The prosecuting attorney shall: 

(1) Remove the entire case file and documents or other items related | 
to the record; 

(2) Place the records described in subdivision (e)(1)(A) of this section 
in a file; and 

(3) Sequester the records described in subdivision (e)(1)(A) of this 
section in a confidential holding area within his or her office. 

(¢) The arresting agency shall: 

(1) Remove its entire record file and documents or other items 
relating to the record, including any evidence still in the arresting 
agency's possession; 

(2) Place the records described in subdivision (e)(1)(A) of this section 
in a file; and 

(3) Sequester the records described in subdivision (e)(1)(A) of this 
section in a confidential holding area within the arresting agency. 

(h) Upon notification of a uniform order, all circuit clerks, district 
clerks, arresting agencies, and other criminal justice agencies main- 
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taining records in a computer-generated database shall either segre- 
gate the entire record, including receipts, into a separate file or ensure 
by other electronic means that the sealed record shall not be available 
for general access unless otherwise authorized by law. 


History. Acts 2013, No. 1460, § 9; Amendments. The 2019 amendment 
2015, No. 1152, §§ 18, 14; 2019, No. 57, substituted “thirty (30) days” for “ninety 
§ & (90) days” in (c)(1). 


16-90-1416. Release of sealed records. 


(a) The custodian of a sealed record shall not disclose the existence of 
the sealed record or release the sealed record except when requested by: 

(1) The person whose record was sealed or the person’s attorney 
when authorized in writing by the person; 

(2) A criminal justice agency, as defined in § 12-12-1001, and the 
request is accompanied by a statement that the request is being made 
in conjunction with: 

(A) An application for employment with the criminal justice 
agency by the person whose record has been sealed; or 
(B) Acriminal background check under the Polygraph Examiners 

Licensing Act, § 17-39-101 et seq., or the Private Security Agency, 

Private Investigator, and School Security Licensing and Credential- 

ing Act, § 17-40-101 et seq.; 

(3) A court, upon a showing of: 

(A) A subsequent adjudication of guilt of the person whose record 
has been sealed; or 
(B) Another good reason shown to be in the interests of justice; 

(4) A prosecuting attorney, and the request is accompanied by a 
statement that the request is being made for a criminal justice purpose; 

(5) A state agency or board engaged in the licensing of healthcare 
professionals; 

(6) The Arkansas Crime Information Center; or 

(7) The Arkansas Commission on Law Enforcement Standards and 
Training. 

(b)(1) As used in this section, “custodian” does not mean the Arkan- 
sas Crime Information Center. 

(2) Access to data maintained by the center shall be governed by 
§ 12-12-1001 et seq. 


History. Acts 2013, No. 1460, § 9; inserted (a)(5) and redesignated former 
2015, No. 393, § 2; 2017, No. 139, § 1; (a)(5) as (a)(6). 
2019, No. 151, § 11. The 2019 amendment added (a)(7). 
Amendments. The 2017 amendment 


16-90-1417. Effect of sealing. 


(a)(1) A person whose record has been sealed under this subchapter 
shall have all privileges and rights restored, and the record that has 
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been sealed shall not affect any of his or her civil rights or liberties 
unless otherwise specifically provided by law. 

(2) A person who wants to reacquire the right to vote removed from 
him or her as the result of a felony conviction must follow the 
procedures in Arkansas Constitution, Amendment 51, § 11. 

(3) The effect of this subchapter does not reconfer the right to carry 
a firearm if that right was removed as the result of a felony conviction. 

(b)(1) Upon the entry of the uniform order, the person’s underlying 
conduct shall be deemed as a matter of law never to have occurred, and 
the person may state that the underlying conduct did not occur and that 
a record of the person that was sealed does not exist. 

(2) This subchapter does not prevent the use of the record of a prior 
conviction otherwise sealed under this subchapter for the following 
purposes: 

(A) Acriminal proceeding for any purpose not otherwise prohibited 
by law; : 

(B) Determination of offender status under the former § 5-64-4138; 

(C) Habitual offender status, § 5-4-501 et seq.; 

(D) Impeachment upon cross-examination as dictated by the Ar- 
kansas Rules of Evidence; _ 

(E) Healthcare professional licensure by a state agency or board; 

(F) Any disclosure mandated by Rule 17, 18, or 19 of the Arkansas 
Rules of Criminal Procedure; or 

(G) Determination of certification, eligibility for certification, or of — 
the ability to act as a. law enforcement officer, by the Arkansas 

Commission on Law Enforcement Standards and Training. 


History. Acts 2013, No. 1460, § 9; “A criminal” for “Any criminal”; inserted 
2ZU17, Nowh3oiss 222019" Nor 15158 2u2: present (b)(2)(E); and redesignated former 
Amendments. The 2017 amendment  (b)(2)(E) as (b)(2)(F). 


inserted “the record of” in the introductory The 2019 amendment added (b)(2)(G). 
language of (b)(2); in (b)(2)(A), substituted 


16-90-1419. Filing fee. 


The circuit clerk or district court clerk shall not collect a fee for filing 
the uniform petition under this subchapter. 


History. Acts 2013, No. 1460, § 9; Amendments. The 2019 amendment 
2019, No. 680, § 3[4]. rewrote the section. 

Publisher’s Notes. Acts 2019, No. 680 
contained two sections designated as Sec- 
tion 1. 


CHAPTER 91 
APPEAL AND POST-CONVICTION 


SUBCHAPTER. 
1. APPEAL. 
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16-91-110 


SUBCHAPTER 1 — APPEAL 


SECTION. 
16-91-110, Bail bond. 
16-91-111. Appeal after confinement. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


- 
x 


16-91-101. Right generally. 


classification of cabinet-level department 


secretaries’ and “Transformation and Effi- 


ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
OO e 


CASE NOTES 


Criminal Contempt. 

Because criminal contempt was a mis- 
demeanor, defendant had the right to ap- 
peal under this section and Rule l(a) of 
the Rules of Appellate Procedure—Crimi- 
nal, and the mootness doctrine did not bar 
a direct appeal, despite the fact that he 
had already served his sentence. Thomp- 
son v. State, 2016 Ark. 383, 503 S.W.3d 62 
(2016). 

A defendant’s right to a direct appeal 


16-91-110. Bail bond. 


from his criminal conviction continues af- 
ter his service of confinement. Thus, 
Swindle v. State, 373 Ark. 519, 285 S.W.3d 
200 (2008), was clearly wrong to the ex- 
tent that it conflicted with the Supreme 
Court’s present holding that the mootness 
doctrine did not bar defendant’s direct 
appeal of his criminal contempt convic- 
tion. Thompson v. State, 2016 Ark. 383, 
503 S.W.3d 62 (2016). 


(a) The bail bond provided for in this section shall be filed in the office 
of the clerk of the court in which the conviction is had, and a copy 
thereof shall be attached to the bill of exceptions and shall be made a 
part of the transcript to be filed in the Supreme Court. 

(b)(1) Except those offenses provided for in subdivisions (b)(2) and (3) 
of this section, when a criminal defendant has been found guilty of or 
pleaded guilty or nolo contendere to a criminal offense and is sentenced 
to serve a term of imprisonment, and the criminal defendant has filed 
an appeal, the court shall not release the defendant on bail or otherwise 
pending appeal unless the court finds: 

(A) By clear and convincing evidence that the person is not likely 
to flee or that there is not a substantial risk that the defendant will 
commit a serious crime, intimidate witnesses, harass or take retal- 
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iatory action against any juror, or otherwise interfere with the 

administration of justice or pose a danger to the safety of any other 

person; and 

(B) That the appeal is not for the purpose of delay and that it 
raises a substantial question of law or fact. 

(2) When a criminal defendant has been found guilty of or pleaded 
guilty or nolo contendere to a criminal offense of capital murder, 
§ 5-10-101, the court shall not release the defendant on bail or 
otherwise pending appeal or for any reason. 

(3) When a criminal defendant has been found guilty, pleaded guilty, 
or pleaded nolo contendere to a criminal offense of murder in the first 
degree, § 5-10-102, rape, § 5-14-103, aggravated robbery, § 5-12-1083, 
aggravated assault upon a law enforcement officer or an employee of a 
correctional facility, § 5-13-211, if a Class Y felony, or causing a 
catastrophe, § 5-38-202(a), or the criminal offense of kidnapping, 
§ 5-11-102, or arson, § 5-38-301, when classified as Class Y felonies, 
manufacturing methamphetamine, § 5-64-423(a) or the former § 5-64- 
401, and is sentenced to death or a term of imprisonment, the court 
shall not release the defendant on bail or otherwise pending appeal or 
for any reason. 

(c)(1) If the appeal is granted by the circuit court, the appeal bond 
shall be conditioned that the defendant surrender himself or herself in 
the Supreme Court upon the dismissal of the appeal or upon the 
rendition of final judgment upon the appeal. 

(2)(A) If the defendant fails to surrender himself or herself in the 

Supreme Court in compliance with the conditions of his or her bond, 

the Supreme Court shall direct that fact to be entered on its records 

and shall adjudge the bail bond of the defendant, or the money 
deposited in lieu thereof, to be forfeited. 

(B) The Clerk of the Supreme Court shall immediately make and 
forward to the clerk of the circuit court of the county in which the 
defendant was tried a certified copy of the judgment of the Supreme 
Court. 

(3) The circuit clerk shall file the copy and shall immediately issue a 
summons against the sureties on the bail bond requiring them to 
appear and show cause why judgment should not be rendered against 
them for the sum specified in the bail bond on account of the forfeiture 
thereof, which summons shall be made returnable and shall be ex- 
ecuted as in civil actions, and the action shall be docketed and shall 
proceed as an ordinary civil action. 

(4) The summons may be served in any county in the state, and the 
service of the summons on the defendant or defendants in any county in 
the state shall give the court complete jurisdiction of the defendant and 
the cause. 

(5) No pleadings on the part of the state shall be required in such 
cases. 

(d)(1) Ifthe court in which the case is tried refuses to grant an appeal 
and the appeal shall thereafter be granted by any justice or justices of 
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the Supreme Court, the bond shall be conditioned that, upon the 
dismissal of the appeal or the rendition of the final judgment therein by 
the Supreme Court, the defendant shall surrender himself or herself in 
execution of the judgment. 

(2) If the appeal is not granted by the court in which the defendant 
was convicted, the bail bond shall also be conditioned that, if the appeal 
is not granted by any justice or justices of the Supreme Court, the 
defendant shall, immediately upon the denial of an appeal, surrender 
himself or herself to the county sheriff of the county in which he or she 
was convicted in execution of the judgment and sentence of the trial 
court. 


History. Acts 1899, No. 158, 8§ 3, 4, p. 
291; C. & M. Dig., §§ 2959, 2960, 3398- 
3402; Acts 1927, No. 6, § 1; Pope’s Dig., 
§§ 3775, 3776, 4241 — 4245; A.S.A. 1947, 
§§ 43-2715 — 43-2719; Acts 1987, No. 31, 
§ 1; 1994 (1st Ex. Sess.), No. 3, § 1; 1997, 
Noe1r1asrs4l; 201 1LNo“57028 83" 20175 
No. 367, § 14. 


Amendments. The 2017 amendment 
inserted “aggravated assault upon a law 
enforcement officer or an employee of a 
correctional facility, § 5-13-211, if a Class 
Y felony” in (b)(3). 


16-91-111. Appeal after confinement. 


(a) If a judgment of confinement in the Division of Correction has 
been executed before the certificate of appeal was delivered to the 
county sheriff whose duty it was to execute the judgment, the defendant 
shall remain in the division during the pendency of the appeal unless 
discharged by the expiration of his or her term of confinement or by 
pardon. 

(b) Upon a reversal, if a new trial is ordered, the defendant shall be 
removed from the division to the county jail from which he or she was 
brought by the county sheriff of the county. 


History. Crim. Code, § 334; C. & M. 
Dig., § 3418; Pope’s Dig., § 4261; A.S.A. 
1947, § 43-2726; Acts 2005, No. 1994, 
§ 284; 2019, No. 910, § 877. 

Amendments. The 2019 amendment 


substituted “Division of Correction” for 
“Department of Correction” in (a); and 
substituted “division” for “department” in 


(a) and (b). 


16-91-113. Matters to be considered — Preserving error — Ac- 


tion to be taken. 


CASE NOTES 


Sentence of Life Imprisonment or 
Death. 

Because the record was not sufficient for 
the Supreme Court of Arkansas to conduct 
its review under Ark. Sup. Ct. R. 4-3(i), 
reversal and remand for a new trial was 
required; for example, despite consider- 
able reconstruction efforts, at least 14 


bench conferences, written jury instruc- 
tions, and two juror notes were omitted 
from the record, and there was no verba- 
tim transcript of any dialogue between 
counsel and the court concerning jury in- 
structions Thrower v. State, 2018 Ark. 
256, 554 8.W.3d 825 (2018). 


16-92-109 


PRACTICE, PROCEDURE, AND COURTS 


46 


CHAPTER 92 
COSTS, FEES, FINES, ETC. 


SECTION. 

16-92-109. Costs and fees — Reimburse- 
ment to counties — Defini- 
tion. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 
16-92-112. Costs and fees — Liability of 
state. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the | 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019”: 


16-92-109. Costs and fees — Reimbursement to counties — Defi- 
nition. 


(a)(1) As used in this section, “costs incurred by the county” means 
all costs incurred by the county in bringing to trial or trials any person 
or persons charged with a felony offense, with a crime committed in 
furtherance of, or in connection with, an escape from the Division of 
Correction, or with escape from the division. 

(2) Costs shall include, but shall not be limited to, salaries and 
expenses, except normal salaries and expenses incurred by the pros- 
ecuting attorney in investigation and prosecution, by the county sheriff 
in investigation and custody, and by the public defender or court- 
appointed attorney or attorneys in investigation and defense, as well as 
all other costs, including the expenses involved in the trial itself. 

(3) Expenses shall also include extraordinary expenses for such 
services as witness fees and expenses, court-appointed expert wit- 
nesses, reporter fees, costs of preparing transcripts, necessary court- 
room security reasonably required to protect the court and participants, 
and other direct trial costs. 

(4) Trial shall be deemed to include all pretrial hearings and post- 
conviction proceedings, if any. 

(b) Whenever a trial is held in which a crime committed in further- 
ance of, or in connection with, an escape from the division is charged or 
whenever a trial is held for escape from the custody of the division, the 
county or counties responsible for the trial or trials of the person or 
persons charged may apply to the Secretary of the Department of 


47 COSTS, FEES, FINES, ETC. 16-92-112 
Finance and Administration for reimbursement of the total costs 
incurred by the county or counties in each case. 

(c)(1) The county responsible for the costs of the felony proceedings 
or trial on charges of escape or in connection with escape from the 
division, shall prepare a statement of all costs incurred in connection 
with the proceedings, which shall be certified by the presiding judge of 
the circuit court or courts. 

(2) The statement of costs incurred by the county or counties shall be. 
sent to the secretary together with the county’s application for reim- 
bursement. 

(d)(1) The secretary shall audit and examine all statements of costs 
incurred by the county received by him or her in accordance with this 
section and shall determine whether the costs included in the state- 
ments comply with the provisions of this section. 

(2) The secretary shall cause the amount of such costs as he or she 
determines comply with this section to be paid to the county or counties 
from the Trial Expense Assistance Fund, which is established by this 
section on the books of the Treasurer of State, the secretary, and the 
Auditor of State, which shall consist of moneys transferred to the Trial 
Expense Assistance Fund, as costs are incurred, from the Miscellaneous 
Revolving Fund. 

(e) The secretary may make disbursements from the Trial Expense 
Assistance Fund to pay court-awarded attorney’s fees and costs to 
court-appointed attorneys for indigent defendants. 


History. Acts 1979, No. 24, §§ 1-5; “Department of Correction” throughout 


1980 (1st Ex. Sess.), No. 39, § 1; 1985, No. 
419, § 1; AS.A. 1947, §§ 438-2408.1 — 
43-2408.5; Acts 19938, No. 798, § 1; 1993, 
No. 1193, § 20; 2019, No. 910, § 878. 
Amendments. The 2019 amendment 
substituted “Division of Correction” for 


the section; substituted “Secretary of the 
Department of Finance and Administra- 
tion” for “Director of the Department of 
Finance and Administration” in (b); and 
substituted “secretary” for “director” 
throughout (c), (d), and (e). 


16-92-112. Costs and fees — Liability of state. 


(a) The costs in all state prosecutions for any offenses which may be 
committed in or in respect of the Division of Correction shall be paid out 


of the State Treasury. . 


(b) In the cases mentioned in subsection (a) of this section, it shall be 
the duty of the judge to cause to be made out an accurate bill of costs 
therein and to certify to its correctness; it shall be the duty of the 
Auditor of State to draw his or her warrant for the amount when an | 
appropriation shall be made therefor. 


History. Acts 1848, §§ 1-3, p. 41; C. & 
Meebo se o21G, oar tm lope sc. Wig. 
§§ 4124, 4125; A.S.A. 1947, $$ 43-2409, 
43-2410; Acts 2019, No. 910, § 879. 


Amendments. The 2019 amendment 
substituted “Division of Correction” for 
“Department of Correction” in (a). 
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CHAPTER 93 
PROBATION AND PAROLE 
SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. ParoLe Boarp. 
3. PROBATION AND SUSPENDED IMPOSITION OF SENTENCE. 
6. ParoLE — ELIGIBILITY. 
7. PAROLE. 
12. Community CORRECTION. 
16. TRANSITIONAL HousinG FAcILITIEs. 
SUBCHAPTER 1 — GENERAL PROVISIONS 
SECTION. SECTION. 
16-93-101. Definitions. 16-93-107. Medicaid eligibility of parolee 
16-93-103. Authority of officers to make or probationer — Defini- 
arrests and carry firearms. tion. 


16-93-104. Supervision fee — Direct pay- 
ment by offender — Fail- 
ure to pay. 

16-93-106. Warrantless search by any 
law enforcement officer of 
probationer or parolee. 


Effective Dates. Acts 2017, No. 423, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 


16-93-101. Definitions. 


As used in this act: 


16-93-109. Medicaid reimbursement for 
essential healthcare ser- 
vices. 

16-93-111. Parole or probation prohibi- 
tions for sex offenses. 


sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and “Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019”. 


(1) “Case plan” means an individualized accountability and behavior 
change strategy for supervised individuals that: 
(A) Targets and prioritizes the specific criminal risk factors of the 
offender based upon his or her assessment results; 
(B) Matches the type and intensity of supervision and treatment 
conditions to the offender’s level of risk, criminal risk factors, and 
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individual characteristics, such as gender, culture, motivational 

stage, developmental stage, and learning style; 

(C) Establishes a timetable for achieving specific behavioral goals, 
including a schedule for payment of victim restitution, child support, 
and other financial obligations; and 

(D) Specifies positive and negative actions that will be taken in 
response to the supervised individual’s behaviors; 

(2) “Criminal risk factors” are characteristics and behaviors that 
affect a person’s risk for committing crimes and may include without 
limitation the following risk and criminogenic need factors: 

(A) Antisocial personality; 

(B) Criminal thinking; 

(C) Criminal associates; 

(D) Dysfunctional family; 

(KE) Low levels of employment or education; and 

(fF) Substance abuse; 

(3) “Detriment to the community” means a person who has: 

(A) Demonstrated a pattern of behavior that indicates disregard 
for the safety and welfare of others; 

(B) Exhibited violence or repeated violent tendencies; 

(C) Has been convicted of a felony involving violence, as defined 
under § 5-4-501(d)(2); or 

(D) During the three (3) calendar years before the person’s parole 
hearing: 

(1) Demonstrated a documented lack of respect for authority to- 
wards law enforcement or prison officials while in the custody of the 
Division of Correction, the Division of Community Correction, or a 
law enforcement agency; or 

(i) Accrued multiple disciplinary violations while in the custody of 
the Division of Correction, the Division of Community Correction, or 
a law enforcement agency, including at least one (1) disciplinary 
violation involving violence or sexual assault while in the custody of 
the Division of Correction, the Division of Community Correction, or 
a law enforcement agency; 

(4) “Evidence-based practices” means policies, procedures, programs, 
and practices proven by scientific research to reliably produce reduc- 
tions in recidivism; 

(5) “Intermediate sanctions” means a nonprison accountability mea- 
sure imposed on an offender in response to a violation of supervision 
conditions. Such measures may include without limitation: 

(A) The use of electronic supervision tools; 

(B) Drug and alcohol testing or monitoring; 

(C) Day or evening reporting; 

(D) Restitution; 

(E) Forfeiture of earned discharge credits; 

(F) Rehabilitative interventions such as substance abuse and 
mental health treatment; 

(G) Reporting requirements to probation or pavale officers; 
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(H) Community service or community work project; 

(I) Secure or unsecure residential treatment facilities; and 
_ (J) Short-term, intermittent incarceration; 

(6) “Jacket review” means the review of the file of a transfer-eligible 
inmate located at any correctional facility in the state by an individual 
staff member or team of staff members of the Division of Community 
Correction for purposes of preparing the inmate’s application for parole 
consideration by the Parole Board; 

(7) “Parole” means the release of the prisoner into the community by 
the board prior to the expiration of his or her term, subject to conditions 
imposed by the board and to the supervision of the Division of 
Community Correction. When a court or other authority has filed a 
warrant against the prisoner, the board may release him or her on 
parole to answer the warrant of the court or authority; 

(8) “Probation” means a procedure under which a defendant, found 
guilty upon verdict or plea, is released by the court without imprison- 
ment, subject to conditions imposed by the court and subject to the 
supervision of the Division of Community Correction, but only if the 
supervision is requested in writing by the court; 

(9) “Recidivism” means the return to incarceration in a Division of 
Correction or Division of Community Correction community correc- 
tional facility other than a technical violator program within a three- 
year period; 

(10) “Risk needs assessment review” means an examination of the 
results of a validated risk-needs assessment; 

(11) “Serious conditions violation” means a violation of the conditions 
of a parolee’s parole or probationer’s probation that results from an 
arrest for a misdemeanor offense that does not involve: 

(A) An act involving a violent misdemeanor that provides the 
prosecuting attorney with the option to revoke the probationer’s 
probation or parolee’s parole, or allow the Division of Community 
Correction to utilize the sanctions provided under this chapter; 

(B) An offense for which a conviction would require the person to 
register as a sex offender under the Sex Offender Registration Act of 
1997, § 12-12-901 et seq.; 

(C) A misdemeanor offense of harassment or stalking or that 
contains a threat of violence to a victim, or a threat of violence to a 
family member of the victim of the offense for which the defendant 
was placed on probation or parole; 

(D) A misdemeanor offense of driving or boating while intoxicated, 
§ 5-65-103, when the probationer or parolee is currently being 
supervised for a felony offense of § 5-65-1038, § 5-10-104, or § 5-10- 
105, and the felony offense was alcohol-related or drug-related; or 

(E) Except for an offense under the Uniform Controlled Sub- 
stances Act, § 5-64-101 et seq., a misdemeanor offense that is a lesser 
included offense or falls within the same chapter of the Arkansas 
Criminal Code of the offense for which the defendant was placed on 
probation or parole; 
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(12) “Technical conditions violation” means: 

(A) A violation of the conditions of a parolee’s parole or a proba- 
tioner’s probation that results from a noncriminal act or positive drug 
screen; or 

(B) The parolee or probationer absenting Pameclt or herself from 
supervision; 

(13)(A) “Treatment” means targeted interventions that focus on 
criminal risk factors in order to reduce the likelihood of criminal 
behavior. 

(B) Treatment options may include without limitation: 

(i) Community-based programs that are consistent with evidence- 
based practices; 

Gi) Cognitive behavioral programs; 

(iii) Inpatient and outpatient substance abuse and mental health 
programs; and 

(iv) Other available prevention and intervention programs that 
have been scientifically proven to reliably reduce recidivism; and 
(14) “Validated risk-needs assessment” means a determination of a 

person’s risk to reoffend and the needs that, when addressed, reduce 
the risk to reoffend through the use of an actuarial assessment tool that 
assesses the dynamic and static factors that drive criminal behavior. 


History. Acts 1968 (1st Ex. Sess.), No. 
50, § 23; A.S.A. 1947, § 438-2801; Acts 
2005, No. 1994, § 286; 2011, No. 570, 
§ 84; 2015, No. 895, § 18; 2017, No. 423, 
§ 16; 2019, No. 910, §§ 880-885. 

Amendments. The 2017 amendment 
added the definitions for “Serious condi- 
tions violation” and “Technical conditions 
violation”. 


Correction” and “Division of Community 
Correction” for “Department of Commu- 
nity Correction” throughout the section. 

Effective Dates. Acts 2017, No. 428, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 


The 2019 areiduent substituted “Di- 
vision of Correction” for “Department of 


16-93-103. Authority of officers to make arrests and carry fire- 
arms. : 


(a) A probation officer appointed by a circuit court or district court, 
excluding a juvenile probation officer, and a parole and probation officer 
employed by the Division of Community Correction who is a currently 
certified law enforcement officer may execute, serve, and return all 
lawful warrants of arrest issued by the State of Arkansas or any 
political subdivision of the state and are otherwise authorized to make 
lawful arrests as is any law enforcement officer of the State of Arkansas. 

(b) A parole and probation officer either employed by the division or 
another entity authorized to employ a parole and probation officer may 
carry a: 

(1) Firearm during all hours in which he or she is actively engaged in 
the obligations and duties of the office to which he or she is appointed 
or employed, pursuant to selection and training requirements under 
§§ 12-9-104, 12-9-106, and 12-9-107; and 
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(2) Nonstate-issued firearm during all hours in which he or she is not 
actively pursuing the obligations and duties of the office to which he or 
she is appointed. 

(c) A parole and probation officer employed by the division may also 
carry: 

(1) A nonstate-issued firearm as a secondary weapon while actively 
engaged in the duties of the office to which he or she is appointed or 
employed; and 

(2) A state-issued firearm during all hours in which he or she is not 
actively engaged in the duties of the office to which he or she is 
appointed or employed, except that a parole and probation officer may 
not carry a firearm issued by the division while the parole and 
probation officer is actively working at employment other than for the 
division. 

History. Acts 1983, No. 617,§ 1;A.S.A. in (a), inserted “circuit court or district” 
1947, § 43-2332.1; Acts 1997, No. 283, following “appointed by”, and substituted 
§ 1; 1999, No. 1456, § 1; 2008, No. 1185, “and a parole” for “whether a circuit court 
§ 218; 2005, No. 1994, § 324; 2017, No. or district court, and any parole”, and “of 


PAA pasicd he the state and are” for “thereof and is”; and 
Amendments. The 2017 amendment, rewrote (b) and (c). 


16-93-104. Supervision fee — Direct payment by offender — 
Failure to pay. 


(a)(1) Any offender on probation, parole, or transfer under supervi- 
sion of the Division of Community Correction shall pay to the division 
a monthly fee of thirty-five dollars ($35.00). 

(2) The Director of the Division of Community Correction or his or 
her designee shall deposit each payment received into the State 
Treasury as special revenues credited to the Community Correction 
Revolving Fund. 

(3) Expenditures from the fund shall be used for continuation and 
expansion of community correction programs and supervision as estab- 
lished and approved by the Board of Corrections. 

(b)(1) When an offender on probation defaults in the payment of 
supervision fees or any installment thereof, the court may require the 
offender to show cause why he or she would not be imprisoned for 
nonpayment. 

(2) The offender shall not be imprisoned if the offender is financially 
unable to make the payments and states so to the court in writing, 
under oath, and the court so finds. 

(3) Unless the offender shows that his or her default was not 
attributable to a purposeful refusal to obey the sentence of the court or 
to a failure on his or her part to make a good faith effort to obtain the 
funds required for payment, the court may order the defendant impris- 
oned until the payments are made. 

(4) If the court determines that the default in payment is not 
attributable to the causes specified in subdivision (b)(3) of this section, 
the court may enter an order allowing the offender additional time for 
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payment, reducing the amount of each installment, or revoking the fees 
or the unpaid portion thereof in whole or in part. 

(c)(1) The offender on parole may be imprisoned for violation of 
parole if the offender is financially able to make the payments and if the 
payments are not made and the Parole Board so finds, subject to the 
limitations set out in this subsection. 

(2) The offender shall not be imprisoned if the offender is financially 
unable to make the payments and states so under oath to the Parole 
Board in writing, and the Parole Board so finds. 

(d) Court costs under § 16-10-305 shall be collected in full before any 
fees are collected under this section. 


History. Acts 1981, No. 70, §§ 1, 2; 
1983, No..887, §§ 1, 2;A.S,A. 1947, §§ 43- 
2808.1, 43-2808.2; Acts 1997, No. 278, § 1; 
201T INO. 270, $85; 20135 Nov282, Fat; 
20979; Nov'2498"1; 2019, No. '315)/§"1307. 

A.C.R.C. Notes. Acts 2019, No. 315, 
§ 1307, amended the introductory lan- 
guage of subdivision (a)(2)(B)(ii) of this sec- 
tion to replace "regulations" with "rules". 
However, Acts 2019, No. 249, § 1, specifi- 
cally repealed subdivision (a)(2)(B)(i) of 


this section, and, pursuant to Acts 2019, 
No. 315, § 3204(c), was the later act. 

Amendments. The 2019 amendment by 
No. 249, deleted (a)(2)(B) and deleted the 
(a)(2)(A) designation; deleted “Twenty-five 
dollars ($25.00) of? preceding “each pay- 
ment” in (a)(2); and inserted “and supervi- 
sion" in (a)(3). 

The 2019 amendment by No. 315 sub- 
stituted “rules” for “regulations” in the 
introductory language of (a)(2)(B)(11). 


16-93-106. Warrantless search by any law enforcement officer of 
probationer or parolee. 


(a)(1) A person who is placed on supervised probation or is released 
on parole under this chapter is required to agree to a waiver as a 
condition of his or her supervised probation or parole that allows any 
certified law enforcement officer or Division of Community Correction 
officer to conduct a warrantless search of his or her person, place of 
residence, or motor vehicle at any time, day or night, whenever 
requested by the certified law enforcement officer or division officer. 

(2) A warrantless search that is based on a waiver required by this 
section shall be conducted in a reasonable manner but does not need to 
be based on an articulable suspicion that the person is committing or 
has committed a criminal offense. 

(b)(1) A person who will be placed on supervised probation or parole 
and is required to agree to the waiver required by this section shall 
acknowledge and sign the waiver. 

(2) If the person fails to acknowledge and sign the waiver required by 
this section, he or she is ineligible to be placed on supervised probation 
or parole. 

' (c) As used in this section, “residence” includes a garage or outbuild- 
ing on the property of a residence. 


substituted “department officer” for “De- 
partment of Community Correction offi- 
cer” in (a)(1); and added (c). 


History. Acts 2015, No. 895, § 19; 
2019, No.'136, § 1. 
Amendments. The 2019 amendment 
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16-93-107. Medicaid eligibility of Hatoler or probationer — Defi- 
nition. 


(a) The Division of Correction shall screen inmates nearing release 
from incarceration and the Division of Community Correction shall 
screen parolees and probationers under supervision for Medicaid cars 
bility. 

(b) If an inmate nearing release from incarceration, parolee, or 
probationer receives medical services, including substance abuse and 
mental health treatment, that meet criteria for Medicaid coverage, the 
parole officer, probation officer, or Division of Correction official or 
Division of Community Correction official may apply for Medicaid 
coverage for the inmate nearing release from incarceration, parolee, or 
probationer under this section. 

(c)(1) The inmate nearing release from incarceration, parolee, or 
probationer may designate an authorized representative for the pur- 
poses of filing a Medicaid application and complying with Medicaid 
requirements for determining and maintaining eligibility. 

(2) However, the parole officer, probation officer, or Division of 
Correction official or Division of Community Correction official shall be 
the authorized representative for purposes of establishing and main- 
taining Medicaid eligibility under this subsection if: | 

(A) The inmate nearing release from incarceration, parolee, or 
probationer does not designate an authorized representative within 
three (3) business days after request; or 

(B) The authorized representative designated under subdivision 

(c)(1) of this section does not file a Medicaid application within three 

(3) business days after appointment and request. 

(d) An authorized representative under this section: 

(1) Shall have access to the information necessary to comply with 
Medicaid requirements; and | 

(2) May provide and receive information in connection with estab- 
lishing and maintaining Medicaid eligibility, including confidential 
information. 

(e)(1) The parole officer, probation officer, or Division of Correction 
official or Division of Community Correction official or the designee of 
the parole officer, probation officer, or Division of Correction official or 
Division of Community Correction official may access information 
necessary to determine if a Medicaid application has been filed on 
behalf of the inmate nearing release from incarceration, parolee, or 
probationer. 

(2) Access under subdivision (e)(1) of this section shall be to: 

(A) Establish Medicaid eligibility; 

(B) Provide healthcare services; or 

(C) Pay for healthcare services. 

(f) As used in this section, “Medicaid eligibility” means eligibility for 
any healthcare coverage offered by the Department of Human Services. 
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History. Acts 2015, No. 895, § 20; 
2019, No. 910, §§ 886-888. 

Amendments. The 2019 amendment 
substituted “Division of Correction” for 
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“Department of Correction” and “Division 
of Community Correction” for “Depart- 
ment of Community Correction” through- 
out the section. 


16-93-109. Medicaid reimbursement for essential healthcare 
services. 


Unless otherwise prohibited by law, the Department of Human 
Services shall cooperate with the Division of Correction and the 
Division of Community Correction to establish protocols for utilizing 
Medicaid to reimburse the Division of Correction, Division of Commu- 
nity Correction, Division of Aging, Adult, and Behavioral Health 
Services of the Department of Human Services, Division of Youth 
Services of the Department of Human Services, a healthcare provider, 
or a third party for essential healthcare services, including mental 
health and substance abuse treatment. 


History. Acts 2015, No. 895, § 21; 
2017, No. 913, § ‘48; 2019, No. 910, § 889. 

Amendments. The 2017 amendment 
substituted “Division of Aging, Adult, and 
Behavioral Health-Services” for “Division 
of Behavioral Health Services”. 


The 2019 amendment substituted “Di- 
vision of Correction” for “Department of 
Correction” and “Division of Community 
Correction” for “Department of Commu- 
nity Correction” throughout the section. 


16-93-111. Parole or probation prohibitions for sex offenses. 


A person required to register as a sex offender under the Sex Offender 
Registration Act of 1997, § 12-12-901 et seq., who is under felony 
probation or released on parole shall have as a term and condition of his 
or her probation or parole a prohibition against recording a person 
under fourteen (14) years of age under § 5-14-1837 if he or she is 


assessed as a Level 3 or Level 4 offender. 


History. Acts 2019, No. 621, § 4. 


SUBCHAPTER 2 — PAROLE Boarp 


SECTION. 

16-93-206. Parole revocation review — 
Jurisdiction. . 

16-93-207. Applications for pardon, com- 
mutation of sentence, and 
remission of fines and for- 
feitures. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 


SECTION. 

16-93-208. Services and equipment. 

16-93-211. Early release to transitional 
housing facilities — Defi- 
nition. 

16-93-2138. Records to be posted on a web- 
site. 


lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


16-93-204 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 


16-93-204. Executive clemency. 
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fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
12019”, 


CASE NOTES 


In General. 

There is simply no requirement under 
this section to provide notice when the 
Arkansas Parole Board recommends 


against granting clemency. Lee vy. 
Hutchinson, 854 F.3d 978 (8th Cir.), cert. 
denied, 137 S. Ct. 1623, 197 L. Ed. 2d 748 
(2017). 


16-93-206. Parole revocation review — Jurisdiction. 


(a) The Parole Board shall serve as the revocation review board for 
any person subject to either parole or transfer from prison. 

(b) Revocation proceedings for either parole or transfer shall follow 
all legal requirements applicable to parole and shall be subject to any 
additional policies and rules set by the board. 


History. Acts 1993, No. 530, § 2; 1993, 
No. 547, § 2; 1994 (1st Ex. Sess.), No. 8, 
§ 1; 1994 (1st Ex. Sess.), No. 9, § 1; 1999, 
No. 1035, § 1; 2008, No. 1390, § 9; 2007, 
No. 600, § 1; 2007, No. 866, § 1; 2011, No. 
570, § 87; 2019, No. 315, § 1308. 


Amendments. The 2019 amendment 
substituted “policies and rules” for “poli- 
cies, rules, and regulations” in (b). 


16-93-207. Applications for pardon, commutation of sentence, 
and remission of fines and forfeitures. 


(a)(1)(A) At least thirty (30) days before granting an application for 
pardon, commutation of sentence, or remission of fine or forfeiture, 
the Governor shall file with the Secretary of State a notice of his or 
her intention to grant the application. 

(B) The Governor shall also direct the Division of Correction to 
send notice of his or her intention to the judge, the prosecuting 
attorney, and the county sheriff of the county in which the applicant 
was convicted and, if applicable, to the victim or the victim’s next of 
kin. 

(2) The filing of the notice shall not preclude the Governor from later 
denying the application, but any pardon, commutation of sentence, or 
remission of fine or forfeiture granted without filing the notice shall be 
null and void. 

(b) If the Governor does not grant an application for pardon, com- 
mutation of sentence, or remission of fine or forfeiture within two 
hundred forty (240) days of the Governor’s receipt of the recommenda- 
tion of the Parole Board regarding the application, the application shall 
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be deemed denied by the Governor, and any pardon, commutation of 
sentence, or remission of fine or forfeiture granted after the two- 
hundred-forty-day period shall be null and void. 

(c)(1)(A) Except as provided in subdivision (c)(3) and subsection (d) of 
this section, if an application for pardon, commutation of sentence, or 
remission of fine or forfeiture is denied in writing by the Governor, 
the person filing the application shall not be eligible to file a new 
application for pardon, commutation of sentence, or remission of fine 
or forfeiture related to the same offense for a period of four (4) years 
from the date of filing the application that was denied. 

(B) Any person who made an application for pardon, commutation 
of sentence, or remission of fine or forfeiture that was denied on or 
after July 1, 2004, shall be eligible to file a new application four (4) 
years after the date of filing the application that was denied. 

(2) If an application for pardon, commutation of sentence, or remis- 
sion of fine or forfeiture is denied by the Governor pursuant to 
subsection (b) of this section, the person filing the application may 
immediately file a new application for pardon, commutation of sen- 
tence, or remission of fine or forfeiture related to the same offense. 

(3)(A) The board may waive the waiting period for filing a new 

application for pardon, commutation of sentence, or remission of fine 

or forfeiture described in subdivision (c)(1)(A) of this section if: 

(i) It has been at least twelve (12) months after the date of filing 
the application that was denied; and 

(ii) The board determines that the person whose application was 
denied has established that: 

(a) New material evidence relating to the person’s guilt or punish- 
ment has been discovered; 

(6) The person’s physical or mental health has substantially Here. 
riorated; or 

(c) Other meritorious circumstances justify a waiver of the waiting 
period. 

(B)G) The board shall promulgate rules that shall establish polli- 
cies and procedures for waiver of the waiting period. 

(ii) The board may make additions, amendments, changes, or 
alterations to the rules in accordance with the Arkansas Administra- 
tive Procedure Act, § 25-15-201 et seq. 

(d)(1) Except as provided in subdivision (d)(3) of this section, if an 
application for pardon, commutation of sentence, or remission of fine or 
forfeiture of a person sentenced to life imprisonment without parole is 
denied in writing by the Governor, the person filing the application 
shall not be eligible to file a new application for pardon, commutation of 
sentence, or remission of fine or forfeiture related to the same offense 
for a period of: 

(A) Six (6) years from the date of the denial; or 

(B) Eight (8) years from the date of the denial if the applicant is 
serving a sentence of life without parole for capital murder, § 5-10- 
101. 
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(2) If an application for pardon, commutation of sentence, or remis- 
sion of fine or forfeiture of a person sentenced to life imprisonment 
without parole is denied by the Governor pursuant to subsection (b) of 
this section, the person filing the application may immediately file a 
new application for pardon, commutation of sentence, or remission of 
fine or forfeiture related to the same offense. 

(3)(A) The board or the Governor may waive the-waiting period for 

filing a new application for pardon, commutation of sentence, or 

remission of fine or forfeiture described in subdivision (d)(1) of this 
section if: 

(i) It has been at least twelve (12) months after the date of ae 
the application that was denied; and 

(ii) The board determines that the person whose application was 
denied has established that: 

(a) New material evidence relating to the person’s ‘guilt or punish- 
ment has been discovered; 

(6) The person’s SHY ical or mental health has substantially dete- 
riorated; or 

(c) Other meritorious circumstances justify a waiver of the waiting 
period. 

(B)G) The board shall promulgate rules that shall establish policies 

and procedures for waiver of the waiting period. 

(Gi) The board may make additions, amendments, changes, or 
alterations to the rules in accordance arith the AvtatQHs Administra- 
tive Procedure Act, § 25-15-201 et seq. 

(e) If an application for pardon, commutation of sentence, or remis- 
sion of fine is granted, the Governor shall: 

(1) Include in his or her written order the reasons for granting the 
application; and 

(2) File with the Senate and the House of Representatives a copy of 
the order that includes: 

(A) The applicant’s name; 

(B) The offense of which the applicant was convicted; 

(C) The sentence imposed upon the applicant; 

(D) The date that the sentence was imposed; and 

(EK) The effective date of the pardon, commutation of sentence, or 
remission of fine. 

(f)(1) This section shall not apply to reprieves. 

(2) Reprieves may be granted as presently provided by law. 


History. Acts 1993, No. 5, §§ 1-4; 1995, ‘Amendments. The 2019 amendment 
No. 1195, § 1; 1999, No. 498, § 2; 2005, substituted “Division: of Correction” for 
No. 1975, §§ 4, 5; 2005, No. 2097, § 2; “Department of Correction” in (a)(1)(B). 
2007s No. 138d, S$ cls 201) gNovdd69 esa: 

2013) Nor ole SSIee 742010 NO, o.L0, 
§ 890. 
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16-93-208. Services and equipment. 


The Division of Correction and the Division of Community Correction 
may provide services, furnishings, equipment, and office space to assist 
the Parole Board in fulfilling the purposes for which the board was 
created by law. 


History. Acts 1995, No. 195, § 3; 2019, “Department of Correction” and “Division 
No. 910, § 891. of Community Correction” for “Depart- 

Amendments. The 2019 amendment ment of Community Correction”. 
substituted “Division of Correction” for 


16-93-211. Early release to transitional housing facilities — 
Definition. 


(a)(1) As used in this section, “transitional housing” means a pro- 
gram that provides housing for one (1) or more offenders who have been: 
(A) Transferred or paroled from the Division of Correction by the 

Parole Board; 

(B) Placed on probation by a acre court or district court; or 

(C) Administratively transferred from the Division of Correction to 
the Division of Community Correction for participation in a reentry 
program. 

(2) An offender’s home or the residence of an offender’s family 
member shall not be considered a transitional housing facility for 
purposes of this section. 

(b)(1) To assist an offender who will be eligible for parole or transfer 
to successfully reintegrate into the community, the board is authorized 
to place the offender into approved transitional housing up to one (1) 
year prior to the offender’s date of eligibility for parole or transfer. 

(2) Subject to conditions of release and consistent with rules promul- 
gated by the board, placement in a transitional housing facility must be 
preceded by: 

(A) The provision of all applicable notices under § 16-93-615; and 
(B) A hearing conducted by the board. 

(c) The decision to place an offender in transitional housing and the 
establishment of conditions of release by the board must be based on a 
reasoned, rational plan developed in conjunction with an accepted 
risk-needs assessment tool such that each placement decision is based 
on: 

(1) Established criteria; and 

(2) A determination that there is a reasonable probability that an 
offender can be placed in a transitional housing facility without 
detriment to: 

(A) The community; or 
(B) The offender. 

(d) Conditions of release imposed by the board must at a minimum 
include a curfew requiring an offender placed in transitional housing to 
present himself or herself at a scheduled time to be confined in the 
transitional housing facility. 
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(e) An offender placed in transitional housing by the board will be 
supervised by officers of the Division of Community Correction. 

(f) An offender who without permission leaves the custody of the 
transitional housing facility in which he or she is placed may be subject 
to criminal prosecution for first degree escape, § 5-54-110, second 
degree escape, § 5-54-111, and third degree escape, § 5-54-112. 

(¢) Revocation of mlacentene in transitional housing must follow ine 
revocation proceedings established in § 16-93-705. 


History. Acts 2005, No. 679, § 1; 2011, “Department of Correction” in (a)(1)(A) 
No. 570, § 89; 2015, No. 146, § 2; Acts and (a)(1)(C); and substituted “Division of 
2019, No. 910, §§ 892-894. Community Correction” for “Department 

Amendments. The 2019 amendment of Community Correction” in (a)(1)(C) and 
substituted “Division of Correction” for (e). 


16-93-213. Records to be posted on a website. 


(a) To the extent permitted by federal law, the Parole Board shall 
post on the board’s website the following information concerning an 
inmate who is being considered for parole no less than six (6) months 
before his or her transfer-eligibility or parole-eligibility date, or the date 
the board determines eligibility for parole or transfer if the inmate is 
past his or her transfer-eligibility or parole-eligibility date: 

(1) The name of the inmate; 

(2) The Division of Correction identification number of the inmate; 

(3) A current photograph of the inmate; 

(4) The projected hearing date of the inmate; 

(5) The number of times, if any, probation or parole has been revoked 
from the inmate; and 

(6) A link to information required to be posted about the inmate by 
the division under § 12-27-145. 

(b) The information required to be posted on the board’s website: 

(1) Shall be consistently updated as required to be the most current 
information available to the board; 

(2) Shall instruct a victim of a crime as defined by § 16-90-1101 or 
§ 16-90-1114 on how to contact the board and provide information on 
the inmate; and 

(3) May be removed when the inmate has been either granted or 
denied parole. 


History. Acts 2015, No. 1265, § 11; substituted “Division of Correction” for 
2019, No. 910, §§ 895, 896. “Department of Correction” in (a)(2) and 
Amendments. The 2019 amendment  (a)(6). 


SUBCHAPTER 3 — PROBATION AND SUSPENDED IMPOSITION OF SENTENCE 


SECTION. SECTION. 
16-93-303. Probation — First time of- 16-93-306. Probation generally — acon 
fenders — Procedure. vision. 
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SECTION. 

16-93-308. Probation generally — Revo- 
cation — Definition. 

16-93-309. Probation generally — Revo- 
cation hearing — Sentence 
alternatives — Sanctions. 


Effective Dates. Acts 2017, No. 423, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 


16-93-3038 


SECTION. 

16-93-310. Probation generally — Revo- 
cation — Community cor- 
rection program. 


sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and “Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
ils AM MOK 


16-93-303. Probation — First time offenders — Procedure. 


(a)(1)(A)G) When an accused enters a plea of guilty or nolo conten- 
dere prior to an adjudication of guilt, the circuit court or district 
court, in the case of a defendant who previously has not been 
convicted of a felony, without making a finding of guilt or entering a 
judgment of guilt and with the consent of the defendant, may defer 
further proceedings and place the defendant on probation for a period 
of not less than one (1) year, under such terms and conditions as may 
be set by the circuit court or district court. 

(ii) A sentence of a fine not exceeding three thousand five hundred 
dollars ($3,500) or an assessment of court costs against a defendant 
does not negate the benefits provided by this section or cause the 
probation placed on the defendant under this section to constitute a 
conviction except under subsections (c)-(e) of this section. 

(B) However, a person who is found guilty of or pleads guilty or 
nolo contendere to one (1) or more of the following offenses is not 
eligible for sealing of the record under this subchapter: 

(1) An offense that requires the person to register as a sex offender 
under the Sex Offender Registration Act of 1997, § 12-12-901 et seq.; 

(11) Public sexual indecency, § 5-14-111; 

(111) Indecent exposure, § 5-14-112; 

(iv) Bestiality, § 5-14-122; 

(v) Exposing another person to the human immunodeficiency 
virus, § 5-14-1238; or 

(vi) A serious felony involving violence or a felony involving 
violence as provided in § 5-4-501. 
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(2) Upon violation of a term or condition, the court may enter an 
~ adjudication of guilt and proceed as otherwise provided. 

(3) This subsection does not require or compel any court of this state 
to establish first offender procedures as provided in this section and 
§§ 16-93-301 and 16-93-302. 

(b) Upon fulfillment of the terms and TURE of probation or upon 
release by the court prior to the termination period thereof, the 
defendant shall be discharged without court adjudication of ouilt, 
whereupon the court shall enter an appropriate order that shall 
effectively dismiss the case, discharge the defendant, and seal the 
record, if consistent with the procedures established in the Comprehen- 
sive Criminal Record Sealing Act of 2013, § 16-90-1401 et seq. 

(c) During the period of probation described in _ subdivision 
(a)(1)(A)G@) of this section, a defendant is considered as not having a 
felony conviction except for: 

(1) Application of any law prohibiting possession of a firearm by 
certain persons; 

(2) A determination of habitual offender status; 

(3) A determination of criminal history; 

(4) A determination of criminal history scores; 

(5) Sentencing; and 

(6) A purpose of impeachment as a witness under Rule 609 of the 
Arkansas Rules of Evidence. 

(d) After successful completion of probation placed on the defendant 
under this section, a defendant is considered as not having a felony 
conviction except for: 

(1) A determination of habitual offender status; 

(2) A determination of criminal history; 

(3) A determination of criminal history scores; 

(4) Sentencing; and 

(5) A purpose of impeachment as a witness tint Rule 609 of Pie 
Arkansas Rules of Evidence. 

(e) The eligibility to possess a firearm of a person whose record has 
been sealed under this subchapter and the Comprehensive Criminal 
Record Sealing Act of 2018, § 16-90-1401 et seq., is governed by 
§ 5-73-1083. | 

(f) A court as a condition of probation shall order the defendant to: 

(1)(A)G) Enroll in and complete a vocational, technical, educational, 

or similar program if the court finds that the defendant’s lack of an 

employable or marketable skill contributes to the defendant’s being 
unemployed. 

(ii) The court may ieee the person to pay tuition for any voca- 
tional, technical, educational, or similar program in installments 
after the completion of the education or training program. 

(B) If the defendant is on probation at the end of the vocational, 
technical, educational, or similar program required under subdivi- 
sion (f)(1)(A) of this section, he or she shall be required to work in 
suitable employment for the remainder of his or her probation « or for 
three (3). years, whichever occurs earlier; or 
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(2) Work consistently in suitable employment for the entire duration 
of his or her probation or for three (3) years, whichever occurs earlier. 


History. Acts 1975, No. 346, 8§ 2, 3: 
AS.A. 1947, §§ 43-1232, 43-1233: Acts 
1995, No. 998, § 9: 1999, No. 1407, § 1: 


2003, No. 1185, § 219; 2003, No. 1753, 


§ 2; 2007, No. 744, § 2; 2011, No. 570, 
§ 90; 2011, No. 1233, § 1; 2013, No. 1460, 
§ 11;°2015, No. 1198, § 8; 2017, No. 662, 
§ 1; 2019, No. 385, § 1. 


Amendments. The 2017 amendment, 


in (a)(1)(A)G), deleted “the judge of” pre- 
ceding the first occurrence of “the circuit 
court” and inserted “circuit court or dis- 
trict” near the end; substituted “is not” for 


“shall not” in (a)(1)(A)(iii); redesignated 
former (a)(1)(B) as the present introduc- 
tory language of (a)(1)(B); substituted 
“one (1) or more of the following offenses” 
for “a sexual offense as defined by § 5-14- 
101 et seq. and §§ 5-26-202, 5-27-602, 
5-27-603, and 5-27-605” in the introduc- 
tory language of (a)(1)(B);\ added 
(a)(1)(B)(i) through (a)(1)(B)(v); and made 
a stylistic change. 

The 2019 amendment deleted 
(a)(1)(A)(iii); and added (a)(1)(B)(vi). 


CASE NOTES 


Applicability. 
If subdivision (a)(1)(B) of this section 
applies, then the trial court lacks author- 


ity to impose any sentence under subdivi- 
sion (a)(1)(A). Wilson v. State, 2019 Ark. 


App. 116 (2019). 


16-93-305. Probation — First time offenders — Sex offender may 
not reside with minor victim. 


RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- 
cation of Conditions of Probation or Su- 


Minors or Frequenting Places Where Mi- 
nors 


Congregate — State Cases. 4 


pervised Release Prohibiting Contact with A.L.R.7th Art. 3 (2015). 


16-93-306. Probation generally — Supervision. 


(a)(1) The Director of the Division of Community Correction with the 
advice of the Board of Corrections shall establish written policies and 
procedures governing the supervision of probationers designed to 
enhance public safety and to assist the probationers in integrating into 
society. 

(2)(A) The supervision of probationers shall be based on evidence- 

based practices, including a validated risk-needs assessment. 

(B) Decisions shall target the probationer’s criminal risk factors 
with appropriate supervision and treatment. 

(3) The Division of Community Correction shall assume supervisory 
responsibilities over a probationer when the circuit court pronounces 
the probationer’s sentence in the courtroom or upon the entry of a 
sentencing order, whichever occurs first. 

(b) A probation officer shall: 

(1) Investigate all cases referred to him or her by the director, the. 
sentencing judge, or the prosecuting attorney; 

(2) Furnish to each probationer under his or her supervision a 
written statement of the conditions of probation and instruct the 
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probationer that he or she is required to stay in compliance with the 
conditions of probation or risk revocation under § 16-93-308; 

(3) Develop a case plan for each individual who is assessed as a 
moderate to high risk to reoffend based on the risk and needs assess- 
ment that targets the criminal risk factors identified in the assessment, 
is responsive to individual characteristics, and provides supervision of 
offenders according to that case plan; 

(4) Stay informed of the probationer’s conduct and condition through 
visitation, required reporting, or other methods, and report to the 
sentencing court of that information upon request; 

(5) Use practicable and suitable methods that are consistent with 
evidence-based practices to aid and encourage a probationer to improve 
his or her conduct and condition and to reduce the risk of recidivism; 

(6)(A) Conduct a validated risk-needs assessment of the probationer, 

including without limitation criminal risk factors and specific indi- 

vidual needs. 

(B) The actuarial assessment shall include an initial screening 
and, if necessary, a comprehensive assessment. 

(C) The results of the risk-needs assessment shall assist in making 
decisions that are consistent with evidence-based practices on the 
type of supervision and services necessary to each parolee; and 
(7) Receive annual training on evidence-based practices and criminal 

risk factors, as well as instruction on how to target these factors to 
reduce recidivism. 

(c)(1) The Division of Community Correction shall allocate resources, 
including the assignment of probation officers, to focus on moderate- 
risk and high-risk offenders as determined by the actuarial assessment 
provided in subdivision (b)(6) of this section. 

(2) The Division of Community Correction shall require public and 
private treatment and service providers that receive state funds for the 
treatment of or service for probationers to use evidence-based programs 
and practices. 

(d)(1) The Division of Community Correction shall have the author- 
ity to sanction probationers administratively without utilizing the 
revocation process under § 16-93-3077. 

(2)(A) The Division of Community Correction shall develop an inter- 

mediate sanctions procedure and grid to guide a probation officer in 

determining the appropriate response to a violation of conditions of 
supervision. 

(B) Intermediate sanctions administered by the Division of Com- 
munity Correction are required to conform to the sanctioning grid. 
(3) Intermediate sanctions shall include without limitation: 

(A) Day reporting; 

(B) Community service; 

(C) Increased substance abuse screening and or treatment; 

(D) Increased monitoring, including electronic monitoring and 
home confinement; and 
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(E)G) Incarceration in a county jail for no more than seven (7) days 
or incarceration in a Division of Community Correction or Division of 
Correction facility for no more than one hundred eighty (180) days. 

(ii)(a) Incarceration as an intermediate sanction shall not be used 
more than six (6) times with an individual probationer. 

(b) A probationer shall accumulate no more than thirty (30) days’ 
incarceration in a county jail or no more than three hundred sixty 
(360) days’ incarceration in a Division of Community Correction or 
Division of Correction facility as an intermediate sanction before the 
probation officer recommends a violation of the person’s probation 
under § 16-93-307. 

(c) A probationer is subject to a period of incarceration of: 

(1) Up to ninety (90) days in a Division of Community Correction 
or Division of Correction facility for a technical conditions violation; 
and 

(2) Exactly one hundred eighty (180) days in a Division of Com- 
munity Correction or Division of Correction facility for a serious 
conditions violation. 

(d) Aprobationer may not be incarcerated more than two (2) times 
as a probation sanction in a Division of Community Correction or 
Division of Correction facility. 

(4) The Division of Community Correction shall notify the prosecut- 
ing attorney in writing when a probationer has been incarcerated due 
to an administrative sanction under this subsection and shall include 
an explanation of the cause for incarceration as well as the result of the 
sanction, if applicable. 

(e) Any time in custody for which the probationer is held before a 
period of incarceration under this section is administered shall not 
count as a period of incarceration ordered under subdivision 
(d)(3)(E)Gi)(a) of this section or toward the total accumulation of days of 
incarceration as set forth in subdivision (d)(3)(E)(i1)(6) of this section. 

(f) A sanction under this section is not available to a person serving 
a suspended imposition of sentence. 

(g) A period of incarceration under this section: 

(1) May be reduced by the Division of Correction or the Division of 
Community Correction for good behavior and successful program 
completion; and 

(2) Shall not be reduced under this section for more than fifty percent 
(50%) of the total time of incarceration ordered to be served. 

(h)(1)(A) A probationer subject to an administrative probation sanc- 
tion under subsection (d) of this section does not have the right to an 
attorney at the administrative probation sanction but may elect 
instead to have a probation sanction heard in circuit court as 
provided in this subchapter and in which he or she has the right to an 
attorney. 

(B) This subsection does not prohibit a probationer from conferring 
with a privately retained attorney during the administrative proba- 
tion sanction process. 


16-93-307 


PRACTICE, PROCEDURE, AND COURTS 66 


(2)(A) The Division of Community Correction shall inform the pro- 
bationer who is subject to a probation sanction under this section in 
writing that he or she may elect to have the probation sanction heard 


in circuit court. 


(B) If the probationer elects to have his or her probation sanction 
heard in circuit court, the Division of Community Correction shall 
notify the prosecuting attorney and cause a petition to hear the 
probation sanction to be filed in the circuit court within ten (10) days 


of the election. 


History. Acts 2011, No. 570, § 90; 
2017, No. 428, § 17; 2019, No. 248, § 2. 

Amendments. The 2017 amendment 
substituted “is required to” for “must” in 
(b)(2); substituted “Department of Com- 
munity Correction” for “department” in 
(c)(2), (d)(1), (d)(2)(A), and (d)(2)(B); added 
“or incarceration in a Department of Com- 
munity Correction or Department of Cor- 
rection facility for no more than one hun- 
dred eighty (180) days” in (d)(3)(E)Q); 


rewrote former (d)(3)(E)(Gi) and redesig- 
nated it as (d)(3)(E)Gi)(a) and (6b); and 
added (d)(3)(E)(ii)(c) and (d), (d)(4), and (e) 
through (h). 

The 2019 amendment added (a)(3). 

Effective Dates. Acts 2017, No. 423, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 


CASE NOTES 


Cited: Tomes v. State, 2019 Ark. App. 
267, 577 S.W.3d 21 (2019). 


16-93-307. Probation generally — Revocation hearings. 


CASE NOTES 


ANALYSIS 


Notice Sufficient. 
Preliminary Hearing. 
Right to Confront Witnesses. 


Notice Sufficient. 

Defendant’s argument that the petition 
for revocation failed for lack of personal 
service was rejected where it was undis- 
puted that defendant and his counsel had 
actual notice of the time and place of the 
probation revocation hearing, a plain 
reading of this section indicated that it 
required only prior written notice, and 
defendant admitted that he had received 
notice. Brown v. State, 2016 Ark. App. 403, 
500 S.W.3d 781 (2016). 

Defendant’s argument that the allega- 
tions in the revocation petition were too 
vague was rejected as the petition specifi- 
cally alleged, inter alia, that defendant 
had committed battery and arson, pos- 
sessed a knife, and failed to pay his fines 


or report to his probation officer. Brown v. 
State, 2016 Ark. App. 403, 500 S.W.3d 781 
(2016). 


Preliminary Hearing. 

Circuit court did not abuse its discretion 
by denying defendant’s motion to dismiss 
the revocation of his probation because 
defendant waived his right to have a pre- 
liminary hearing since he never requested 
a preliminary hearing but filed a motion 
to dismiss over a year after his arrest; 
defendant failed to show how the delay, 
which the circuit court determined was 
caused by his repeated requests for con- 
tinuances, prejudiced him. Hart v. State, 
2017 Ark. App. 4384, 530 S.W.3d 366 
(2017). 


Right to Confront Witnesses. 

By allowing two police officers to testify 
that a confidential informant had identi- 
fied appellant as the person who had de- 
livered a controlled substance when the 
informant did not testify at the revocation 
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hearing, and by denying appellant’s con- 
frontation-clause objections without ex- 
plaining the basis for its ruling, the circuit 
court violated the confrontation clause. 
The confrontation-clause error was not 
harmless. Brisher v. State, 2016 Ark. App. 
488, 505 S.W.3d 223 (2016). 

Trial court violated the Confrontation 
Clause by allowing a police officer to tes- 
tify in a -probation revocation hearing 
about the reason defendant had been dis- 
charged from a treatment program where 
the State offered no explanation for why 
the director of the facility was not avail- 
able to be confronted, and the trial court 
did not make a good-cause finding for not 
allowing confrontation. Nelson v. State, 
2018 Ark. App. 324, 551 S.W.3d 417 
(2018). 

Trial court’s Sixth Amendment error in 
allowing a police officer to testify about 
defendant’s discharge from a treatment 
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program rather than confronting the di- 
rector of the program was harmless where 
it found defendant and his explanation 
concerning his discharge incredible, and 
defendant admitted that his discharge 
from the treatment program violated the 
terms of his probation. Nelson v. State, 
2018 Ark. App. 324, 551 S.W.3d 417 
(2018). 

Defendant’s right to confrontation was 
not violated at the hearing to revoke de- 
fendant’s suspended sentence; although 
the jailer whom defendant was accused of 
having assaulted did not testify, a video of 
the attack was shown and defendant was 
allowed to confront and cross-examine all 
of the witnesses who testified at the hear- 
ing. Furthermore, no hearsay evidence 
was offered. Caldwell v. State, 2018 Ark. 
App. 588, 565 S.W.3d 539 (2018). 

Cited: Parmer v. State, 2017 Ark. App. 
5 (2017). 


16-93-308. Probation generally — Revocation — Definition. 


(a)(1) At any time before the expiration of a period of suspension of 


sentence or probation, a court may summon a defendant on probation or 
who is serving a suspended imposition of sentence to appear before the 
court or may issue a warrant for the defendant’s arrest. 

(2) The warrant may be executed by any law enforcement officer. 

(b)(1) At any time before the expiration of a period of suspension of 
sentence or probation, any law enforcement officer may arrest a 
defendant on probation or serving a suspended imposition of sentence 
without a warrant if the law enforcement officer has reasonable cause 
to believe that the defendant: 

(A) Has failed to comply with a condition of his or her suspension 
of sentence or probation; or 

(B) Is exhibiting behavior that can be construed to be a threat to: 

(i) Abscond from supervision; or 

(ii) Not comply with an intermediate sanction under § 16-93- 

306(d) or § 16-93-309(a)(4). 

(2) If a defendant on probation is arrested by a probation officer 
employed by the Division of Community Correction for a violation of the 
defendant’s probation and taken to a county jail for a reason listed 
under subdivision (b)(1)(B) of this section, the state shall reimburse the 
county for the costs of incarceration at the prevailing rate of reimburse- 
ment. 

(c)(1) A defendant arrested for violation of suspension of sentence or 
probation shall be taken immediately before the court that suspended 
imposition of sentence or, if the defendant was placed on probation, 
before the court supervising the probation, or, if the defendant is subject 
to administrative probation sanction under § 16-93-306(d), to the 
appropriate authority in the Division of Community Correction if 
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practicable or, if transport to an appropriate authority of the Division of 
Community Correction is not practicable, then to the county jail. 

(2) If a defendant subject to administrative probation sanction is 
transported to a county jail, then the county shall be reimbursed at the 
daily prevailing rate for the costs of incarceration. 

(d) If a court finds by a preponderance of the evidence that the 
defendant has inexcusably failed to comply with a condition of his or her 
suspension of sentence or probation, the court may revoke the suspen- 
sion of sentence or probation at any time prior to the expiration of the 
period of suspension of sentence or probation. 

(e) A finding of failure to comply with a condition of suspension of 
sentence or probation as provided in subsection (d) of this section may 
be punished as contempt under § 16-10-108. 

(f) A court may revoke a suspension of sentence or probation subse- 
quent to the expiration of the period of suspension of sentence or 
probation if before expiration of the period: 

(1) The defendant is arrested for violation of suspension of sentence 
or probation; 

(2) A warrant is issued for the defendant’s arrest for violation of 
suspension of sentence or probation; 

(3) A petition to revoke the defendant’s suspension of sentence or 
probation has been filed if a warrant is issued for the defendant’s arrest 
within thirty (30) days of the date of filing the petition; or 

(4) The defendant has been: 

(A) Issued a citation in lieu of arrest under Rule 5 of the Arkansas 
Rules of Criminal Procedure for violation of suspension of sentence or 
probation; or 

(B) Served a summons under Rule 6 of the Arkansas Rules of 
Criminal Procedure for violation of suspension of sentence or proba- 
tion. 

(g)(1)(A) If a court revokes a defendant’s suspension of sentence or 

probation, the court may enter a judgment of conviction and may 

impose any sentence on the defendant that might have been imposed 
originally for the offense of which he or she was found guilty. 

(B) However, any sentence to pay a fine or of imprisonment, when 
combined with any previous fine or imprisonment imposed for the 
same offense, shall not exceed the limits of § 5-4-201 or § 5-4-401, or 
if applicable, § 5-4-501. 

(2)(A) As used in this subsection, “any sentence” includes the exten- 

sion of a period of suspension of sentence or probation. 

(B) If an extension of suspension of sentence or probation is made 
upon revocation, the court is not deprived of the ability to revoke the 
suspension of sentence or probation again if the defendant’s conduct 
again warrants revocation. 

(h)(1) A court shall not revoke a suspension of sentence or probation 
because of a person’s inability to achieve a high school diploma, high 
school equivalency diploma approved by the Adult Education Section, 
or gainful employment. 
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(2)(A) However, the court may revoke a suspension of sentence or 
probation if the person fails to make a good faith effort to achieve a 
high school diploma, high school equivalency diploma approved by 
the Adult Education Section, or gainful employment. 

(B) As used in this section, “good faith effort” means a person: 

(i) Has been enrolled in a program of instruction leading to a high 
school diploma or a high school equivalency diploma approved by the 
Adult Education Section and is attending a school or an adult 
education course; or 

(ii) Is registered for employment and enrolled and participating in 

an employment-training program with the purpose of obtaining 
gainful employment. 
(i)(1)(A) Except as provided for in subdivision (i)(2) of this section, if 
a defendant on probation is subject to a revocation hearing under this 
subchapter or an administrative probation sanction for a technical 
conditions violation or a serious conditions violation, the defendant 
on probation is subject to confinement according to the time periods 
set out in § 16-93-306(d) and § 16-93-309(a)(4) without having his or 
her probation revoked. 

(B)G) A defendant on probation is subject to having his or her 
probation revoked and being sentenced to the Division of Correction 
or the Division of Community Correction for a subsequent violation of 
his or her probation if the defendant has been confined six (6) times 
under § 16-93-306(d). 

(ii) After a defendant on probation has been confined two (2) times 

under either § 16-93-306(d) or § 16-93-309(a)(4) for any combination 
of a technical conditions violation or serious conditions violation for 
any period of time, the defendant on probation is subject to having his 
or her probation revoked and being sentenced to the Division of 
Correction or the Division of Community Correction for a subsequent 
violation of his or her probation. 
(2)(A) A defendant is subject to having his or her probation revoked 
under this section for a technical conditions violation or a serious 
conditions violation without having been sanctioned for a period of 
confinement set out under § 16-93-306(d) or § 16-93-309(a)(4) if 
upon the filing of a petition in the court with jurisdiction the Division 
of Community Correction or the prosecuting attorney proves by a 
preponderance of the evidence that the defendant is engaging in or 
has engaged in behavior that poses a threat to the community. 

(B) If a prosecuting attorney alleges a technical conditions viola- 
tion or a serious conditions violation under subdivision (i1)(2)(A) of 
this section and meets the standard established under subdivision 
(i)(2)(A) of this section, the court may revoke the defendant’s proba- 
tion and sentence him or her to a period of time exceeding the time 
periods set out under § 16-93-306(d) or § 16-93-309(a)(4). 

(3) A period of confinement that a defendant on probation serves for 
a probation violation but before being administratively sanctioned or 
sanctioned by the circuit court shall not count as a period of confine- 
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ment for the purposes of the aggregate number of periods of confine- 
ment under this subsection or under § 16-93-306(d)(3)(E)Gi)(a), nor 
shall the number of days of confinement count toward the total 
accumulation of days of confinement as set forth in § 16-93- 
306(d)(3)(E)(i)(b). 

) To the extent that a participant in a specialty court program is 
subject to this section, any period of confinement ordered by the 
specialty court is not subject to the accumulation of sanctions under 
subsection (i) of this section, nor is a specialty court program bound by 


the time periods under § 16-93-306(d) or § 16-93-309(a)(4). 


History. Acts 2011, No. 570, § 90; 
2015) No. 1115; § 25; 2017; No, 4239" 18; 
2019, No. 910, §§ 897-903. 

Amendments. The 2017 amendment 
inserted “of sentence” following “suspen- 
sion” throughout (a) through (g); inserted 
“on probation or who is serving a sus- 
pended imposition of sentence” in (a)(1); 
redesignated former (b) as the introduc- 
tory language of (b)(1) and (b)(1)(A); in- 
serted “on probation or serving a sus- 
pended imposition of sentence” in the 
introductory language of (b)(1); added 
(b)(1)(B) and (b)(2); redesignated former 
(c) as (c)(1); added the language beginning 
with “or, if the defendant is subject” in 


(c)(1); added (c)(2); added G) and (); and 
made stylistic changes. 

The 2019 amendment substituted “Di- 
vision of Community Correction” for “De- 
partment of Community Correction” 
throughout the _ section; substituted 
“Adult Education Section of the Division 
of Workforce Services” for “Department of 
Career Education” throughout (h); and 
substituted “Division of Correction” for 
“Department of Correction” in ()(1)(B)G@) 
and (i)(1)(B)(@i). 

Effective Dates. Acts 2017, No. 428, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 


CASE NOTES 


ANALYSIS 


Cause for Revocation. 
Competency. 

Hearings. 

Jurisdiction. 

Review. 

Revocation Improper. 
Revocation Proper. 

—Drug Use. 

—Failure to Pay Fines, Costs, Fees. 
—Failure to Report. 

—New Offenses. 

Sentence After Revocation. 
Sufficiency of the Evidence. 
—Evidence Sufficient. 


Cause for Revocation. 

Even if defendant’s. motivations for 
moving to Texas were good, the conditions 
of his probation did not allow him to 
unilaterally relocate to Texas. Even 
though defendant offered his reasons for 
moving, he offered no reasonable justifica- 
tion for failing to get written permission to 


do so from his probation officer. Perry v. 
State, 2018 Ark. App. 312, 550 S.W.3d 907 
(2018). 


Competency. 

There was no evidence to suggest in- 
competency other than the fact that defen- 
dant rambled, had an unusual speech 
pattern, and testified to irrelevant mat- 
ters, which was insufficient to require the 
trial court to sua sponte halt the proceed- 
ings and order a competency evaluation. 
Thus, defendant could not avail himself of 
the exception to the rule that a court 
would not address arguments raised for 
the first time on appeal, and as he failed to 
raise the issue below, and the trial court 
was not obligated to raise it sua sponte, 
the revocation of probation was affirmed. 
Lewis v. State, 2016 Ark. App. 503, 505 
S.W.3d 725 (2016). 


Hearings. 

Circuit court did not abuse its discretion 
by denying defendant’s motion to dismiss 
the revocation of his probation because 
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defendant waived his right to have a pre- 
liminary hearing since he never requested 
a preliminary hearing but filed a motion 
to dismiss over a year after his arrest; 
defendant failed to show how the delay, 
which the circuit court determined was 
caused by his repeated requests for con- 
tinuances, prejudiced him. Hart v. State, 
2017 Ark. App. 434, 5380 S.W.3d 366 
(2017). 


Jurisdiction. 

Trial court erred in sentencing defen- 
dant pursuant to a probation revocation 
that involved two cases; while defendant 
was arrested for a violation of probation 
prior to the expiration of the probation 
period, the trial court lost jurisdiction to 
revoke defendant’s probation based on 
subsection (f) of this section without entry 
of a sentencing order or an order extend- 
ing defendant’s probation, despite defen- 
dant’s plea of guilty, where defendant was 
not arrested nor was an arrest warrant 


issued pursuant to one of the case num- - 


bers. Trif v. State, 2016 Ark. App. 452, 503 
S.W.3d 802 (2016). 


Review. | 

In a probation revocation case, the ap- 
pellate court did not need to reach the 
merits of defendant’s argument that she 
did not willfully fail to pay as ordered 
because she failed to challenge the other 
two bases for the revocation that she 
failed to report to her probation officer and 
committed criminal mischief when she 
damaged another individual’s vehicle. 
Williams v. State, 2016 Ark. App. 601, 509 
S.W.3d 677 (2016). 

Order revoking appellant’s suspended 
imposition of sentence was upheld, where 
there was nothing before the appellate 
court showing appellant’s release date on 
his initial charge. With no evidence of 
appellant’s date of release, there was no 
evidence of error. Cooper v. State, 2018 
Ark. App. 580, 565 S.W.3d 130 (2018). 


Revocation Improper. 

Insufficient evidence supported the trial 
court’s conclusion that defendant violated 
his conditions of probation where nothing 
in his probation conditions required him 
to move to a different, more stable resi- 
dence if requested by his probation officer, 
and being charged with aggravated rob- 
bery in another county did not show that 
he had actually committed that crime. 
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Baney v. State, 2017 Ark. App. 20, 510 
S.W.3d 799 (2017). 

While there was sufficient evidence to 
support the new convictions, the circuit 
court’s order was illegal on its face regard- 
ing the theft of property misdemeanor 
where the 12-month sentence for the mis- 
demeanor was completed before the State 
even filed its first petition to revoke defen- 
dant’s suspended sentence. Payne _ v. 
State, 2017 Ark. App. 265 (2017). 

Trial court erred in denying defendant’s 
motion to dismiss the State’s petition to 
revoke her probation, because the State 
did not present evidence at the revocation 
hearing to support that defendant was 
guilty of a misdemeanor other than the 
docket sheet showing the guilty plea and 
the docket sheet was silent on whether 
defendant was represented by counsel 
when she pleaded guilty in the district 
court. King v. State, 2018 Ark. App. 278, 
549 S.W.3d 407 (2018). 

Because defendant’s conviction for resi- 
dential burglary was not supported by the 
evidence, as the trial court found that 
defendant committed a crime with which 
he was not charged, and that conviction 
was used for the revocation of the sus- 
pended imposition of sentence, the revoca- 
tion was reversed. Williams v. State, 2018 
Ark. App. 349, 553 S.W.3d 753 (2018). 

Revocation of probation as to defen- 
dant’s misdemeanor _ theft-of-property 
charge was reversed where she had al- 
ready served her sentence as to that 
charge. Vangilder v. State, 2018 Ark. App. 
385, 555 S.W.3d 413 (2018). 


Revocation Proper. 

Evidence was sufficient to sustain the 
revocation of defendant’s probation given 
the witness testimony that defendant pos- 
sessed a knife and had stabbed the victim, 
and the probation officer’s testimony that 
defendant had failed to report: Brown v. 
State, 2016 Ark. App. 403, 500 S.W.3d 781 
(2016). | 

Trial court did not err in revoking de- 
fendant’s probation because, at the revo- 


cation hearing, defendant’s probation offi- 


cer testified that the terms and conditions 
of defendant’s probation had been ex- 
plained to him and that he had appeared 
to understand them; the probation offi- 
cers testimony established that defen- 
dant had failed to report as directed; one 
of the conditions of his probation was that 
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he refrain from the use or possession of 
any alcoholic beverage; and, even if defen- 
dant had tested positive for controlled 
substances due to prescribed pain medica- 
tion, that did not explain why he also 
tested positive for alcohol. Kidwell v. 
State, 2017 Ark. App. 4, 511 S.W.3d 341 
(2017). 

Although defendant argued that the 
trial court impermissibly revoked his pro- 
bation on the basis that he failed to regis- 
ter a change of address, which require- 
ment applied to persons convicted of sex 
offenses, the record revealed that the trial 
court’s displeasure with defendant’s fail- 
ure to register his new address was for 
sex-offender-registry and probation pur- 
poses and the trial court did not clearly 
err in revoking defendant’s probation. De- 
fendant informed the probation officer of 
his change in residence only after her visit 
to his grandmother’s house, which he had 
listed as his address, and after the proba- 
tion officer’s request for an explanation 
from him; and defendant did not request 
prior approval, nor did he provide notice of 
his change in residence as soon as pos- 
sible. Dunhoo v. State, 2018 Ark. App. 232, 
547 S.W.3d 720 (2018). 

Trial court did not clearly err in finding 
that defendant inexcusably violated a con- 
dition of probation that he not leave Ar- 
kansas without the written permission of 
his probation officer. Perry v. State, 2018 
Ark. App. 312, 550 S.W.3d 907 (2018). 


—Drug Use. 

State proved defendant inexcusably vio- 
lated probation by testing positive for 
marijuana; while defendant was not ex- 
plicitly required to pass mandatory drug 
screens, (1) defendant was required to 
obey state and federal laws, and (2) a 
positive drug screen could be evidence 
defendant violated a probation condition 
to lead a law-abiding life. Stewart v. State, 
2018 Ark. App. 306, 550 S.W.3d 916 
(2018). 


—Failure to Pay Fines, Costs, Fees. 

Circuit court properly revoked defen- 
dant’s probation because its finding that 
defendant’s failure to pay fines was inex- 
cusable was not clearly erroneous; defen- 
dant had sufficient: disability income to 
cover the monthly payments but failed to 
make even one such payment. Holmes- 
Childers v. State, 2016 Ark. App. 464, 504 
S.W.3d 645 (2016). 
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Circuit court did not abuse its discretion 
by denying defendant’s motion to dismiss 
the revocation of his probation because 
the circuit court, as trier of fact, was 
entitled to assess defendant’s explanation 
for his failure to pay court-ordered fines 
and conclude that his nonpayment was 
inexcusable; the circuit court’s finding 
was not clearly against the preponderance 
of the evidence Hart v. State, 2017 Ark. 
App. 434, 530 S.W.3d 366 (2017). 

Circuit court properly revoked defen- 
dant’s suspended imposition of sentence 
because defendant did not present a rea- 
sonable excuse regarding his nonpayment 
of fines and costs. London v. State, 2017 
Ark. App. 585, 534 S.W.3d 758 (2017). 

Defendant’s claim that the State did not 
prove defendant’s failure to pay fines, 
costs, and fees was inexcusable failed be- 
cause defendant offered no testimony or 
evidence of defendant’s inability to pay. 
Stewart v. State, 2018 Ark. App. 306, 550 
S.W.3d 916 (2018). 
~ Circuit court, which revoked appellant’s 
suspended sentence, did not clearly err in 
finding that the State proved by a prepon- 
derance of the evidence that appellant 
inexcusably failed to pay restitution, 
fines, fees, and costs. The case profiles 
showed that appellant had made no pay- 
ments for restitution, fines, fees, and 
costs, and when the State introduced the 
documents, appellant did not object to 
their admissibility. Keyes v. State, 2019 
Ark. App. 202, 575 S.W.3d 166 (2019). 

Defendant’s probation was properly re- 
voked because the State introduced testi- 
mony that defendant had not paid fines, 
fees, and costs as directed; once the State 
established a record of nonpayment, de- 
fendant had the burden of demonstrating 
an inability to pay or some reasonable 
excuse for his failure to pay; defendant 
acknowledged that he had been employed 
at times during the term of his probation; 
and the circuit court, as the trier of fact, 
was entitled to assess defendant’s expla- 
nation for his failure to pay and conclude 
that his nonpayment was not excusable. 
Straub v. State, 2019 Ark. App. 302, 577 
S.W.3d 776 (2019). 


—Failure to Report. 

Circuit court properly revoked defen- 
dant’s probation because defendant failed 
to make a good-faith effort to comply with 
the terms and conditions of her probation; 
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defendant’s failure to report was inexcus- 
able because she could have overcome the 
obstacle by putting forth even a modicum 
of effort to look up the phone number. 
Holmes-Childers v. State, 2016 Ark. App. 
464, 504 S.W.3d 645 (2016). 

State proved defendant’s failure to re- 
port to a probation officer was inexcusable 
because the State showed defendant 
failed to comply, requiring defendant to 
then show the noncompliance was excus- 
able, which defendant did not; while de- 
fendant’s mother offered excuses for the 
failure to report, the mother also testified 
defendant “chose” not to go. Stewart v. 
State, 2018 Ark. App. 306, 550 S.W.3d 916 
(2018). 

Trial court’s finding that defendant vio- 
lated the terms and condition of her pro- 
bation by failing to report was affirmed 
where the probation officer testified that 
defendant had been informed of the re- 
porting requirement, failed to report at 
least twice, and despite phone calls anda 
home visit, defendant made no contact 
with the probation office. Vangilder v. 
State, 2018 Ark. App. 385, 555 S.W.3d 413 
(2018). 


—New Offenses. 

Trial court did not clearly err in grant- 
ing the State’s petition to revoke defen- 
dant’s suspended imposition of sentence 
and in sentencing him to 144 months 
based on its finding by a preponderance of 
the evidence that defendant committed 
the crimes of false imprisonment, assault, 
possession of a firearm as a felon, and 
battery in the third degree; the victims 
testified that they were met outside a 
house by a man and were brought inside, 
where they were held while defendant— 
armed with a silver and black automatic 
gun—asked who was responsible for a 
burglary of his stuff; and defendant hit, 
slapped, and kicked one of the victims. 
Mosley v. State, 2016 Ark. App. 353, 499 
S.W.3d 226 (2016). 

Trial court’s decision to revoke defen- 
dant’s suspended imposition of sentence 
based on his participation in the robbery 
was not against a preponderance of the 
evidence, which showed that defendant 
actively participated in the robbery by 
driving his SUV while his passengers dis- 
cussed, planned, and committed the rob- 
bery of the victim in the SUV, he was still 
driving when the victim was kicked out on 


PROBATION AND PAROLE 


16-93-308 


the side of the road, and he joined in 
divvying up the stolen cash and smoking 
the marijuana taken. Collins v. State, 
2018 Ark. App. 563, 566 S.W.3d 139 
(2018). 

Uncorroborated testimony of defen- 
dant’s alleged accomplice in a murder was 
a sufficient basis for the revocation of 
defendant’s probation. Furthermore, the 
revocation did not have to be deferred 
until after the new murder charge was 
adjudicated; even if defendant was acquit- 
ted in the criminal trial, defendant’s pro- 
bation could still be revoked. Clark v. 
State, 2019 Ark. App. 158, 573 S.W.3d 551 
(2019). 


Sentence After Revocation. 

Because appellant was not determined 
to be a habitual offender when his plea 
was accepted and he was placed on sus- 
pended imposition of sentence (SIS), he 
could not be sentenced as a habitual of- 
fender on revocation of that SIS. Appel- 
lant’s 20-year sentence on revocation did 
not exceed the nonhabitual range for 
Class B felonies, but the sentencing order 
erroneously reflected that he was sen- 
tenced as a habitual offender and the case 
was remanded in part for entry of a cor- 
rected sentencing order. Robertson _ v. 
State, 2016 Ark. App. 379, 499 S.W.3d 247 
(2016). 

In a no-merit appeal, revocation of de- 
fendant’s probation was affirmed; the 
four-year sentence with a judicial transfer 
to the regional punishment facility was 
less than the 10-year maximum sentence 
for a Class C felony, and was permissible. 
Parmer v. State, 2017 Ark. App. 5 (2017). 

In a probation revocation case, defen- 
dant’s original sentence on a Class A mis- 
demeanor was remanded for correction, 
because (1) the sentence was illegal on its 
face, as defendant was sentenced to both 
20 days in jail and 12 months’ probation 
and, contrary to § 5-4-304(a), the original 
sentencing order did not show that the 20 
days’ confinement was a condition of de- 
fendant’s probation; and (2) the trial court 
failed to give defendant credit for the 20 
days he was ordered to serve in the origi- 
nal order. Thompson v. State, 2017 Ark. 
App. 158, 516 S.W.3d 297 (2017). 

When the trial court found defendant 
had violated the conditions of his sus- 
pended imposition of sentence by having a 
firearm in his possession, the trial court 
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did not err in sentencing him to the De- 
partment of Correction for 10 years for the 
underlying offense of hindering apprehen- 
sion or prosecution, a Class B felony that 
carried a 20-year maximum; the original 
sentence he received was 10 years in the 
Department of Correction, followed by 10 
years’ suspended imposition of sentence 
with jail-time credit for 554 days. Defen- 
dant’s jail-time-credit argument did not 
involve the imposition of an illegal sen- 
tence and was not one that could be raised 
for the first time on appeal. Easley v. 
State, 2017 Ark. App. 317 (2017). 

Defendant’s 12-year sentence on revoca- 
tion of probation was not illegal where the 
sentence was within the sentencing range 
for Class B felony arson. Taylor v. State, 
2018 Ark. App. 30, 540 S.W.3d 295 (2018) 
(no-merit-appeal) (decided under former 
§ 5-4-309). 

Trial court did not abuse its discretion 
in imposing a one-year jail sentence fol- 
lowing revocation of appellant’s probation 
for repeated positive drug and alcohol 
tests; appellant had been placed on proba- 
tion for the Class A misdemeanor offenses 
of negligent homicide and two counts of 
third-degree battery, and Class A misde- 
meanors carried a maximum one-year jail 
term. Talbert v. State, 2018 Ark. App. 412, 
558 S.W.3d 396 (2018). 
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Sufficiency of the Evidence. 


—Evidence Sufficient. 

Revocation of appellant’s suspended 
sentence was not clearly against the pre- 
ponderance of the evidence where a wit- 
ness had testified that the pills appellant 
sold to her in the video were the ones she 
turned over to the police. Robertson v. 
State, 2016 Ark. App. 379, 499 S.W.3d 247 


(2016). 


Evidence was sufficient to revoke defen- 
dant’s suspended imposition of sentence © 
(SIS) because, on July 22, 2015, defendant 
and his ex-girlfriend argued and she told 
defendant that they needed a break; de- 
fendant went back to the ex-girlfriend’s 
house later and assaulted her; the July 22 
allegations against defendant were for as- 
sault on a family or household member 
and second-degree domestic battery; the 
ex-girlfriend suffered broken teeth, a bro- 
ken nose, and a black eye; and defendant 
failed to raise objections to the State’s 
failure to enter into. evidence the actual 
SIS document or the failure to ask the 
trial court to take judicial notice of the 
original order placing him on SIS, pre- 


cluding consideration of those issues on 


appeal. Baker v. State, 2016 Ark. App. 468 
(2016). 


16-93-309. Probation generally — Revocation hearing — Sen- 
tence alternatives — Sanctions. 


(a) Following a revocation hearing held under § 16-93-307 and in 
which a defendant on probation or who is serving a suspended imposi- 
tion of sentence has been found guilty or has entered a plea of guilty or 


nolo contendere, the court may: 


(1), Continue the period of suspension of sentence or continue the 


period of probation; 


(2) Lengthen the period of suspension of sentence or the period of 
probation within the limits set by § 5-4-306; 

(3) Increase the fine within the limits set by § 5-4-201; 

(4)(A) Impose a period of confinement to be served during the period 

of suspension of sentence or period of probation. 

(B)G) A period of confinement ordered under subdivision (a)(4)(A) 
of this section resulting from a technical conditions violation or 
serious conditions violation of probation shall be for the following 
periods, subject to subsection (b) of this section and § 16-93- 
308()(2)(A), before the defendant on probation is released and 


returned to probation: 


(a) Up to ninety (90) days’ confinement for a technical conditions 


violation; and 
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(6) Exactly one hundred eighty (180) days’ confinement for a 
serious conditions violation... 

Gi) Any time in custody for which the defendant is held before a 
period of confinement is ordered by the court under subdivision 
(a)(4)(A) of this section shall not be credited to the overall period of 
confinement ordered under this subdivision (a)(4) or toward the 
maximum number of periods of confinement or the maximum number 
of days authorized under § 16-93-306(d)(3)(E). | 

(C) The periods of confinement under subdivision (a)(4)(B) of this 
section are not available to a person serving a suspended imposition 
of sentence; or 
(5) Impose any conditions that re have been imposed upon 

conviction of the original offense. 

(b)(1) A period of confinement-under De eon (a)(4) of this section 
may be reduced by the Division of Correction or the Division of 
Community Correction for good behavior and successful program 
completion. 

(2) A period of confinement shall not be reduced under subdivision 
(a)(4) of this section for more than fifty percent (50%) of the total time 
of confinement ordered to be served. 

(3) A period of confinement under subdivision (a)(4) of this section 
shall not be reduced by any time served by the defendant while he or 
she awaits a court hearing to challenge the imposition of the sanction. 

(c)(1) If a defendant is in custody awaiting a hearing under this 
section for a technical conditions violation or a serious conditions 
violation, the hearing shall be conducted as soon as practicable but no 
later than thirty (30) business days from the date the defendant was 
taken into custody. 

(2) If a defendant on probation is in custody in a county jail awaiting 
a hearing to challenge the imposition of a sanction under subdivision 
(a)(4) of this section, the state shall reimburse the county for the costs 
of incarceration at the prevailing rate of reimbursement. 

(d) Following a revocation hearing in which a defendant is ordered to 
continue on a period of suspension of sentence or a period of probation, 
upon finding the defendant guilty at a subsequent revocation hearing, 
the court may: 

(1) Revoke the suspension of sentence or period of probation; and 

(2) Sentence the defendant to incarceration in the Division of Cor- 
rection. 

(e) If the suspension of sentence or probation of a defendant is 
subsequently revoked and the defendant is sentenced to a term of 
imprisonment, any period of time actually spent in confinement due to 
the original revocation shall be credited against the subsequent sen- 
tence. 

(f) The location of the appropriate confining facility in which a 
defendant serves a period of confinement for a technical conditions 
violation or a serious conditions violation shall be determined by the 
Board of Corrections. 


16-93-310 PRACTICE, PROCEDURE, AND COURTS 76 

(¢) Noncompliance with program requirements approved by the 
board or violent or sexual behavior while confined for a technical 
conditions violation or serious conditions violation under this section 
may result in revocation of the defendant’s probation for a period of 
time exceeding the limitations of subdivision (a)(4) of this section, up to 
and including the time remaining on the defendant’s original sentence. 

(h) To the extent that a participant in a specialty court program is 
subject to this section, any period of confinement ordered by the 
specialty court is not subject to the periods of confinement required 


under subdivision (a)(4) of this section. 


History. Acts 2011, No. 570, § 90; 
2017, NO. gAzoe 8 19; 82019 =3No, 910, 
§§ 904, 905. 

Amendments. The 2017 amendment 
added “Sanctions” in the section heading; 
inserted “on probation or who is serving a 
suspended imposition of sentence” in the 
introductory language of (a); deleted “of 
imposition” following “suspension” in 
(a)(1); inserted “of sentence” in (a)(2); re- 
designated former (a)(4) as (a)(4)(A); de- 
leted “of imposition” following “suspen- 
sion” in (a)(4)(A); added (a)(4)(B) and (C); 
inserted present (b) and (c), and redesig- 
nated former (b) and (c) as (d) and (e); 


rewrote (d); inserted “of sentence” follow- 
ing “suspension” in (e); and added (f) 
through (h). 

The 2019 amendment substituted “Di- 
vision of Correction” for “Department of 
Correction” in (b)(1) and (d)(2); and sub- 
stituted “Division of Community Correc- 
tion” for “Department of Community Cor- 
rection” in (b)(1). 

Effective Dates. Acts 2017, No. 428, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 


16-93-310. Probation generally — Revocation — Community 
correction program. 


(a) When a person sentenced under a community correction pro- 
eram, § 5-4-312, violates any terms or conditions of his or her sentence 
or term of probation, revocation of the sentence or term of probation 
shall be consistent with the procedures under this subchapter. 

(b) Upon revocation, the court of jurisdiction shall determine 
whether the offender shall remain under the jurisdiction of the court 
and be assigned to a more restrictive community correction program, 
facility, or institution for a period of time or committed to the Division 
of Community Correction. 

(c)(1) If committed to the Division of Correction, the court shall 
specify if the commitment is for judicial transfer of the offender to the 
Division of Community Correction or is a regular commitment. 

(2)(A) The court shall commit the eligible offender to the custody of 

the Division of Correction under this subchapter for judicial transfer 

to the Division of Community Correction subject to the following: 

(i) That the sentence imposed provides that the offender shall 
serve no more than three (3) years of confinement, with credit for 
meritorious good time, with initial placement in a Division of Com- 
munity Correction facility: and 

(ii) That the initial placement in the Division of Community 
Correction is conditioned upon the offender’s continuing eligibility for 
Division of Community Correction placement and the offender’s 
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compliance with all applicable rules established by the Board of 
Corrections for community correction programs. | 

(B) Post-prison supervision shall accompany and follow commu- 
nity correction programming when appropriate. 


History. Acts 2011, No. 570, § 90; 
20177 "Nov °423; °§° 20; 2019, 2No. 910; 
§§ 906, 907. 

Amendments. The 2017 amendment 
substituted “three (3) years” for “two (2) 
years” in (c)(2)(A)(@); deleted “and regula- 
tions” following “rules” in (c)(2)(A)(ii); and 
inserted “community correction” in 
(c)(2)(B). 

The 2019 amendment substituted “Di- 
vision of Community Correction” for “De- 


partment of Community Correction” and 
“Division of Correction” for “Department 
of Correction” throughout the section. 

Effective Dates. Acts 2017, No. 423, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 


SUBCHAPTER 6 — ParoLe — ELIGIBILITY 


SECTION. 

16-93-601. Felonies committed prior to 
April 1, 1977. 

16-93-607. Parole eligibility — Felonies 
committed on or after 
April 1, 1983, but before 
January 1, 1994 — Defini- 
tion. 

16-93-610. Computation of sentence. 

16-93-612. Parole eligibility — Date of 
offense. 

16-93-613. Parole eligibility — Class Y, 
Class A, or Class B felo- 
nies. 

16-93-614. Parole eligibility — Offenses 
committed after January 
1, 1994 — Definition. 

16-93-616. Parole eligibility procedures 


— Offenses committed af- 
ter January 1, 1994 — 
Computation of sentence. 


Effective Dates. Acts 2017, No. 539, 
§ 14: Mar. 20, 2017. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that in light of recent United 
States Supreme Court decisions in Miller 
v. Alabama and Montgomery v. Louisiana, 
more than one hundred persons in Arkan- 
sas are entitled to relief under those deci- 
sions; and that this act is immediately 
necessary in order to make those persons 


SECTION. 

16-93-617. Parole eligibility procedures 
— Offenses committed af- 
ter January 1, 1994 — Re- 
vocation of transfer. 

16-93-618. Parole eligibility — Certain 
Class Y felony offenses and 
certain methamphetamine 
offenses — Seventy-per- 
cent crimes. 

16-93-621. Parole. eligibility — A person 
who was a minor at the 
time of committing an of- 
fense that was committed 
before, on, or after March 


BUe20E 
16-93-622. Parole discharge for offenders 
who are minors — Rein- 


statement of rights. 


eligible for parole in order to be in compli- 
ance with Montgomery v. Louisiana. 
Therefore, an emergency is declared to 
exist, and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
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(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 

Acts 2017, No. 1029, § 5: Apr. 6, 2017. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that Senate Bill 
294 of 2017 recently became Acts 2017, 
No. 539, with an immediate effective date; 
that an internal citation in three (3) of the 
sections of the act was found to be incor- 
rect; and that this act is immediately 
necessary because the three internal cita- 
tions need to be corrected. Therefore, an 
emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” 
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Acts 2019, No. 910, § 6346(b): July 1 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the ‘two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and “Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1520197 


16-93-601. Felonies committed prior to April 1, 1977. 


(a) DeatH SenTENcCE. An individual under sentence of death is not 


eligible for release on parole. 


(b) Lirz ImprisonMEnt. (1) An individual sentenced to life imprison- 


ment prior to March 1, 1968, and any individual sentenced to life 
imprisonment after February 12, 1969, and before April 1, 1977, is not 
eligible for release on parole unless the sentence is commuted to a term 
of years by executive clemency. When the life sentence is commuted to 
a term of years, the individual is eligible for release on parole after 
having served one-third (3) of the time to which the life sentence is 
commuted, with credit for good-time allowances. 

(2) An individual sentenced to life imprisonment on and after March 
1, 1968, and prior to February 12, 1969, is eligible for release on parole 
after he or she serves fifteen (15) years of the sentence, with credit for 
good-time allowances not to exceed five (5) years. 

(c) SENTENCE or Years. An individual sentenced to a term of years in 
the Department of Correction or the Division of Correction after 
February 11, 1976, and before April 1, 1977, is eligible for release on 
parole after he or she serves the following terms: 

(1) An individual sentenced to a term of years for other than a Class 
Y felony who is confined in the department or division for the second 
time is eligible for release on parole after he or she serves one-third (14) 
of the time for which sentenced, with credit for good-time allowances, or 
one-third (8) of the time to which sentence is commuted by executive 
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clemency, with credit for good-time allowances. However, a judge may 
require one-half (12) of the sentence as imposed, or one-half (12) of the 
sentence as commuted by executive clemency, to be served, with credit 
for good-time allowances; and 

(2) An individual sentenced to a term of years who is confined in the 
department or division and who pleads guilty to or is convicted of a 
Class Y felony or who has previously been confined in the department 
or division two (2) or more times is eligible for release on parole after he 
or she serves one-half (4) of the time to which the sentence is commuted 
by executive clemency, with credit for good-time allowances. 

(d) Notwithstanding the provisions of subsections (a)-(c) of this 
section, the court may require anyone convicted of a crime involving the 
use of a deadly weapon to serve one-half (12) of the time for which 
sentenced, with credit for good-time allowances. 


History. Acts 1968 (1st Ex. Sess.), No. Amendments. The 2019 amendment 
50, § 28; 1969, No. 48, § 1; 1969, No. 94, inserted “or the Division of Correction” in 
§ 1; 1975, No. 378, § 6; 1975 (Extended the introductory language of (c); and in- 


Sess., 1976), No. 1157, § 1; 1975 (Ex- — serted “or division” in (c)(1) and twice in 
tended Sess., 1976), No. 1161, § 1; 1981,  (¢)9), 

No. 620, § 15; A.S.A. 1947, § 43-2807; 

reen. Acts 1987, No. 990, § 1; 2019, No. 

910, § 908. 


16-93-6007. Parole eligibility — Felonies committed on or after 
April 1, 1983, but before January 1, 1994 — Defini- 
tion. 


(a) As used in this section, “felony” means a crime classified as Class 
Y felony, Class A felony, or Class B felony by the laws of this state. 

(b) A person who committed a felony prior to April 1, 1983, and who 
was convicted and incarcerated for that felony, shall be eligible for 
release on parole in accordance with the parole eligibility law in effect 
at the time the crime was committed. 

(c) A person who commits felonies on or after April 1, 1983, and who 
shall be convicted and incarcerated for that felony, shall be eligible for 
release on parole as follows: 

(1) An inmate under sentence of death or life imprisonment without 
parole is not eligible for release on parole but may be pardoned or have 
his or her sentence commuted by the Governor, as provided by law. An 
inmate sentenced to life imprisonment is not eligible for release on 
parole unless the sentence is commuted to a term of years by executive 
clemency. Upon commutation, the inmate is eligible for release on 
parole as provided in this section; 

(2) An inmate classified as a first offender under § 16-93-606, except 
one under twenty-one (21) years of age as described in subsection (d) of 
this section and except one who pleads guilty or has been convicted of 
a Class Y felony, upon entering a correctional institution in this state 
under sentence from a circuit court, is not eligible for release on parole 
until a minimum of one-third (74) of the time to which the sentence is 
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commuted by executive clemency is served, with credit for good-time 
allowances. However, if the trier of fact determines that a deadly 
weapon was used in the commission of the crime, a first offender 
twenty-one (21) years of age or older is not eligible for release on parole 
until a minimum of one-half (%) of the sentence is served, with credit for 
good-time allowances; 

(3) An inmate classified as a second offender under § 16-93-606 and 
one who pleads guilty or was convicted of a Class Y felony, upon 
entering a correctional institution in this state under sentence from a 
circuit court, are not eligible for release on parole until a minimum of 
one-half (%) of his or her sentence shall have been served, with credit 
for good-time allowances, or one-half (2) of the time to which the 
sentence is commuted by executive clemency is served, with credit for 
good-time allowances; 

(4) An inmate classified as a third offender under § 16-93-606, upon 
entering a correctional institution in this state under sentence from a 
circuit court, is not eligible for release on parole until a minimum of 
three-fourths (%4) of his or her sentence shall have been served, with 
credit for good-time allowances, or three-fourths (%4) of the time to 
which the sentence is commuted by executive clemency shall have been 
served, with credit for good-time allowances; and 

(5) An inmate classified as a fourth offender under § 16-93-606, 
upon entering a correctional institution in this state under sentence 
from a circuit court, is not eligible for parole, but he or she shall be 
entitled to good-time allowances as provided by law. 

(d) Any person under twenty-one (21) years of age who is first 
convicted of a felony and committed to the first offender penal institu- 
tion or to the Department of Correction, as the Division of Correction 
was known as prior to July 1, 2019, now known as the “Division of 
Correction”, for a term of years is eligible for parole at any time unless 
a minimum time to be served is imposed consisting of not more than 
one-third (74) of the total time sentenced. In the event the individual is 
sentenced to a minimum time to be served, he or she is eligible for 
release on parole after serving the minimum time prescribed, with 
credit for good-time allowances, and for commutation by the exercise of 
executive clemency. 

(e)(1) When any convicted felon, while on parole, is convicted of 
another felony, the felon is to be committed to the division to serve the 
remainder of his or her original sentence, including any portion 
suspended, with credit for good-time allowances. Upon conviction for 
the subsequent felony,the court shall require the sentence for the 
subsequent felony to be jomet consecutively with the sentence for the 
previous felony. 

(2) Any person found guilty of a felony and placed on epicbabion or 
suspended sentence therefor who is subsequently found guilty of 
another felony committed while on probation or suspended sentence is 
to be committed to the division to serve the remainder of his or her 
suspended sentence plus the sentence imposed for the subsequent 
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felony. The sentence imposed for the subsequent felony is to be served 
consecutively with the remainder of the suspended sentence. 

(f) For parole eligibility purposes, consecutive sentences by one (1) or 
more courts or for one (1) or more counts are to be considered as a single 
commitment reflecting the cumulative sentence to be served. 

(¢) Nothing in this section shall be construed to reduce, lessen, or in 
any manner take away or affect the good-time allowances earned by 
any individual prior to April 1, 1983. 


History. Acts 1983, No. 825, §§ 1, 3; 
A.S.A. 1947, §§ 43-2830.1, 43-2830.3; 
Acts 2011, No. 570, § 94; 2019, No. 910, 
§§ 909, 910. 

Amendments. The 2019 amendment 
inserted “as the Division of Correction 


was known as prior to July 1, 2019, now 
known as the Division of Correction” in 
(d); substituted “Division of Correction” 
for “Department of Correction” in (e)(1); 
and substituted “division” for “depart- 
ment” in (e)(2). 


CASE NOTES 


Liberty Interest. 

Subdivision (c)(1) of this section, which 
gives the Governor discretion to grant 
clemency, does not create a liberty interest 


in parole eligibility. Arkansas statutes 
have not created a liberty interest in pa- 
role eligibility. Millsap v. Kelley, 2016 Ark. 
406 (2016). 


16-93-6009. Effect of more than one conviction for certain felo- 


nies — Definition. 


CASE NOTES 


ANALYSIS 


Ineffective Assistance of Counsel. 
—Prejudice Not Shown. 
Instructions. 


Ineffective Assistance of Counsel. 


—Prejudice Not Shown. 

Counsel’s deficient performance in fail- 
ing to correct instructional error that de- 
fendant was eligible for parole when he 


was not did not establish prejudice be-. 


cause the prosecutor emphasized the seri- 
ous nature of the crime and the injury the 
petitioner inflicted on the mentally im- 
paired victim and her family and the pe- 
titioner’s seven prior felony convictions, 


and after deliberating less than 30 min- 
utes, the jury imposed a sentence that 
would likely exceed his life span whether 
or not he would be granted parole. Stew- 
art v. Kelley, 890 F.3d 1124 (8th Cir. 2018). 


Instructions. 

Trial court’s erroneous instruction dur- 
ing the sentencing phase that defendant 
would be eligible for parole after serving 
70% of his sentence for first-degree mur- 
der did not provide any relief to defen- 
dant, because he failed to object to the 
error when it occurred and the error did 
not fit within the third Wicks exception 
concerning certain flagrant and highly 
prejudicial errors. Muhammad v. State, 
2019 Ark. App. 87, 572 S.W.3d 21 (2019). 


16-93-610. Computation of sentence. 


(a) Time served is deemed to begin on the day sentence is imposed, 
not on the day a prisoner is received by the Department of Corrections. 
It shall continue only during the time in which a prisoner is actually 
confined in a county jail or other local place of lawful confinement or 
while under the custody and supervision of the department. 


16-93-612 PRACTICE, PROCEDURE, AND COURTS 82 


(b) When the sentencing judge imposes sentence, he or she is to 
direct that the time already served by the defendant in jail or other 
place of detention is to be credited against the defendant. 


History. Acts 1968 (1st Ex. Sess.), No. Amendments. The 2019 amendment 
50, § 34; A.S.A. 1947, § 43-2813; Acts substituted “Department of Corrections” 
2005, No. 1994, § 440; 2019, No. 910, for “Department of Correction” in the first 
§ 911. sentence of (a). 


16-93-612. Parole eligibility — Date of offense. 


(a) A person’s parole eligibility shall be determined by the laws in 
effect at the time of the offense for which he or she is sentenced to the 
Division of Correction. 

(b) For an offender serving a sentence for a felony committed before 
April 1, 1977, § 16-93-601 governs that person’s parole eligibility. 

(c) For an offender serving a sentence for a felony committed be- 
tween April 1, 1977, and April 1, 1983, § 16-93-604 governs that 
person’s parole eligibility. | 

(d) For an offender serving a sentence for a felony committed on or 
after April 1, 1983, but before January 1, 1994, § 16-93-607 governs 
that person’s parole eligibility. 

(e) For an offender serving a sentence for a felony committed on or 
after January 1, 1994, § 16-93-614 governs that person’s parole eligi- 
bility, unless otherwise noted and except: 

(1) If the felony is murder in the first degree, § 5-10-102, kidnap- | 
ping, if a Class Y felony, § 5-11-102(b)(1), aggravated robbery, § 5-12- 
103, rape, § 5-14-103, or causing a catastrophe, § 5-38-202(a), and the 
offense occurred after July 28, 1995, § 16-93-618 governs that person’s 
parole eligibility; 

(2) If the felony is manufacturing methamphetamine, § 5-64-423(a) 
or the former § 5-64-401, or possession of drug paraphernalia with the 
intent to manufacture methamphetamine, the former § 5-64-403(c)(5), 
and the offense occurred after April 9, 1999, § 16-93-618 governs that 
person’s parole eligibility; 

(3) If the felony is battery in the second degree, § 5-13-202, aggra- 
vated assault, § 5-13-204, terroristic threatening, § 5-13-301, domestic 
battering in the second degree, § 5-26-304, or residential burglary, 
§ 5-39-201(a), and the offense occurred on or after April 1, 2015, 
§ 16-93-620 governs that person’s parole eligibility; or 

(4) If the felony was committed by a person who was a minor at the 
time of the offense, he or she was committed to the Department of 
Correction, or to the division, and the offense occurred before, on, or 
after March 20, 2017, § 16-93-621 governs that person’s parole eligi- 
bility. 

(f) For an offender serving a sentence for a felony committed on or 
after January 1, 1994, § 16-93-615 governs that person’s parole eligi- 
bility procedures. 
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History. Acts 2011; No. 570, § 97; 
2015, No. 895,'§ .24: 2017, No. 539, § 9; 
2019, No. 910, §§ 912; 913. 

A.C.R.C. Notes. Acts 2017, No. 539, 
§ 1, provided: “Title. This act shall be 
known and may be.cited as the ‘Fair 
Sentencing of Minors Act of 2017’.” 

Acts 2017, No. 539, § 2, provided: “Leg- 
islative intent. 

“(a)(1) The General Assembly acknowl- 
edges and recognizes that minors are con- 
stitutionally different from adults and 
that these differences must be taken into 
account when minors are sentenced for 
adult crimes. 

“(2) As the United aatycs Supreme 
Court quoted in Miller v. Alabama, 132 
S.Ct. 2455 (2012), ‘only a relatively small 
proportion of adolescents’ who engage in 
illegal activity ‘develop entrenched pat- 
terns of problem behavior, and ‘develop- 
ments in psychology and brain science 
continue to show fundamental differences 
between juvenile and adult minds, includ- 
ing ‘parts of the brain involved in behavior 
control’. 

“(3) Minors are more vulnerable to 
negative influences and outside pressures, 
including from their family and peers, and 
they have limited control over their own 
environment and lack the ability to extri- 
cate themselves from horrific, crime-pro- 
ducing settings. 

“(4) The United States Supreme Court 
has emphasized through its cases in 
Miller, Roper v. Simmons, 543 U.S. 551 


16-93-613 


(2005), and Graham v. Florida, 560 U.S. 
48 (2010), that ‘the distinctive attributes 
of youth diminish the penological justifi- 
cations: for imposing the harshest sen- 
tences on juvenile offenders, even when 
they commit terrible crimes’. 

“(5) Youthfulness both lessens a juve- 
nile’s moral culpability and enhances the 
prospect that, as a youth matures into an 
adult and neurological development oc- 
curs, these individuals can become con- 
tributing members of society. 

“(b) In the wake of these United States 
Supreme Court decisions and the emerg- 
ing juvenile brain and behavioral-develop- 
ment science, several states, including 
Texas, Utah, South Dakota, Wyoming, Ne- 
vada, Iowa, Kansas, Kentucky, Montana, 
Alaska, West Virginia, Colorado, Hawaii, 
Delaware, Connecticut, Vermont, Massa- 
chussets, and the District of Columbia, 
have eliminated the sentence of life with- 
out parole for minors. 

“(c) It is the intent of the General As- 
sembly to eliminate life without parole as 
a sentencing option for minors and to 
create more age-appropriate sentencing 
standards in compliance with the United 
States Constitution for minors who com- 
mit serious crimes.” 

Amendments. The 2017 amendment 
added (e)(4). 

The 2019 amendment substituted. “Di- 
vision of Correction” for “Department of 
Correction” in (a); and inserted “or to the 
Division of Correction” in (e)(4). 


16-93-613. Parole eligibility — Class Y, Class A, or Class B 
felonies. 


(a) Aperson who commits a Class Y felony, Class A felony, or Class B 
felony, except those drug offenses addressed in § 16-93-618 or those 
Class Y felonies addressed in: § 16-93-614 or § 16-93-618, and who 
shall be convicted and incarcerated for that felony, shall be eligible for 
release on parole as follows: 

(1) An inmate under sentence of death or life imprisonment without 
parole is not eligible for release on parole but may be pardoned or have 
his or her sentence commuted by the Governor, as provided by law; and 

(2)(A) An inmate sentenced to life imprisonment is not eligible for 

release on parole unless the sentence is commuted to a term of years 

by executive clemency. 
(B) Upon commutation, the inmate is eligible for release on parole 
as provided in this subchapter. 
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(b) For parole eligibility purposes, consecutive sentences by one (1) 
or more courts or for one (1) or more counts are to be considered as a 
single commitment reflecting the cumulative sentence to be served. 

(c) Except as provided for under § 16-93-621, for an offense commit- 
ted before, on, or after March 20, 2017, a person who was a minor at the 
time of committing an offense listed under subsection (a) of this section 
is eligible for release on parole under this section. 


History. Acts 2011, No. 570, § 98; 
2017, No. 539, § 10; 2017, No. 1029, § 1. 

A.C.R.C. Notes. Acts 2017, No. 539, 
§ 1, provided: “Title. This act shall be 
known and may be cited as the ‘Fair 
Sentencing of Minors Act of 2017’.” 

Acts 2017, No. 539, § 2, provided: “Leg- 
islative intent. 

“(a)(1) The General Assembly acknowl- 
edges and recognizes that minors are con- 
stitutionally different from adults and 
that these differences must be taken into 
account when minors are sentenced for 
adult crimes. 

“(2) As the United States Supreme 
Court quoted in Miller v. Alabama, 132 
S.Ct. 2455 (2012), ‘only a relatively small 
proportion of adolescents’ who engage in 
illegal activity ‘develop entrenched pat- 
terns of problem behavior,’ and ‘develop- 
ments in psychology and brain science 
continue to show fundamental differences 
between juvenile and adult minds, includ- 
ing ‘parts of the brain involved in behavior 
control’. 

“(3) Minors are more vulnerable to 
negative influences and outside pressures, 
including from their family and peers, and 
they have limited control over their own 
environment and lack the ability to extri- 
cate themselves from horrific, crime-pro- 
ducing settings. 

“(4) The United States Supreme Court 
has emphasized through its cases in 
Miller, Roper v. Simmons, 543 U.S. 551 


(2005), and Graham v. Florida, 560 U.S. 
48 (2010), that ‘the distinctive attributes 
of youth diminish the penological justifi- 
cations for imposing the harshest sen- 
tences on juvenile offenders, even when 
they commit terrible crimes’. 

“(5) Youthfulness both lessens a juve- 
nile’s moral culpability and enhances the 
prospect that, as a youth matures into an 
adult and neurological development oc- 
curs, these individuals can become con- 
tributing members of society. 

“(b) In the wake of these United States 
Supreme Court decisions and the emerg- 
ing juvenile brain and behavioral develop- 
ment science, several states, including 
Texas, Utah, South Dakota, Wyoming, Ne- 
vada, Iowa, Kansas, Kentucky, Montana, 
Alaska, West Virginia, Colorado, Hawaii, 
Delaware, Connecticut, Vermont, Massa- 
chussets, and the District of Columbia, 
have eliminated the sentence of life with- 
out parole for minors. | 

“(c) It is the intent of the General As- 
sembly to eliminate life without parole as 
a sentencing option for minors and to 
create more age-appropriate sentencing 
standards in compliance with the United 
States Constitution for minors who com- 
mit serious crimes.” 

Amendments. The 2017 amendment 
by No. 539 added (c). 

The 2017 amendment by No. 1029 sub- 
stituted “§ 16-93-621” for “§ 16-93-619” 
in (c). 


16-93-614. Parole eligibility — Offenses committed after Janu- 
ary 1, 1994 — Definition. 


(a) As used in this section and §§ 16-93-615 — 16-93-617, “felonies” 
means those crimes classified as Class Y felonies, Class A felonies, Class 
B felonies, Class C felonies, Class D felonies, or unclassified felonies by 


the laws of this state. 


(b)(1) A person who committed a felony before January 1, 1994, and 
who was convicted and incarcerated for that felony shall be eligible for 
release on parole under this section and §§ 16-93-615 — 16-93-617 in 
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accordance with the parole eligibility law in effect at the time the crime 
was committed. 

(2) A person who committed a target offense under the Community 
Punishment Act, § 16-93-1201 et seq., before January 1, 1994, and who 
has not been sentenced to a term of incarceration may waive the right 
to be released under the parole eligibility law in effect at the time the 
crime was committed and shall become eligible for judicial transfer 
pursuant to the transfer provisions provided in subdivision (c)(2) of this 
section. 

(3) A person who has committed a felony who is within a target group 
as currently defined under § 16-93-1202(10) and who is released on 
parole shall be eligible, pursuant to rules established by the Parole 
Board, for commitment to a community correction facility if he or she is 
found to be in violation of any of his or her parole conditions, unless the 
parole violation constitutes a nontarget felony offense. 

(c) A person who commits a felony on or after January 1, 1994, and 
who shall be convicted and incarcerated for that felony shall be eligible 
for transfer to community correction as follows: 

(1)(A) An inmate under sentence of death or life imprisonment 

without parole shall not be eligible for transfer, but may be pardoned 

or have his or her sentence commuted by the Governor as provided by 
law. 

(B) An inmate sentenced to life imprisonment shall not be eligible 
for transfer unless his or her sentence is commuted to a term of years 
by executive clemency. 

(C) Upon commutation, an inmate shall be eligible for transfer as 
provided in this section; 

(2)(A)G)(a) An offender convicted of a target offense under the 

Community Correction Act, § 16-93-1201 et seq., may be committed 

to the Division of Correction and judicially transferred to the Division 

of Community Correction by specific provision in the commitment 
that the trial court order such a transfer. 

(6b) No other offender is eligible for transfer to a Division of 
Community Correction facility. 

(ii) A copy of the commitment shall be forwarded immediately to 
the Division of Correction and to the Division of Community Correc- 
tion. 

(iii) In the event that an offender is sentenced to the Division of 
Correction without judicial transfer on one (1) sentence and concur- 
rently sentenced to the Division of Correction with judicial transfer 
on another sentence, the offender shall remain in the Division of 
Correction, and the sentence with judicial transfer may be discharged 
in the same manner as that of an offender transferred back to the 
Division of Correction. 

(B) The Division of Community Correction shall take over super- 
-vision of the offender in accordance with the order of the court. 

(C) The Division of Community Correction shall provide for the 
appropriate disposition of the offender as expeditiously as practicable 
under rules developed by the Board of Corrections. 
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(D) The offender shall not be transported to the Division of 
Correction on the initial placement in a Division of Community 
Correction facility pursuant to a judicial transfer. 

(EK) An offender who is transferred back to the Division of Correc- 
tion for disciplinary reasons may be considered for transfer to 
Division of Community Correction supervision after earning good- 
time credit equal to one-half (%) of the remainder of his or her 
sentence. 

(F) An offender who is sentenced after July 31, 2007, and who is 
transferred back to the Division of Correction for administrative 
reasons is eligible for transfer to Division of Community Correction | 
supervision in the same manner as an offender who is sentenced to 
the Division of Correction without a judicial transfer to the Division 
of Community Correction; and 
(3)(A) Every other classified or unclassified felon who is incarcerated 
therefor shall be eligible for transfer to community correction after 
having served one-third (4) or one-half (4%), with credit for meritori- 
ous good time, of his or her sentence depending on the seriousness 
determination made by the Arkansas Sentencing Commission, or 
one-half (4), with credit for meritorious good time, of the time to 
which his or her sentence is commuted by executive clemency. 

(B) For example, a six-year sentence with optimal meritorious 
good-time credits will make the offender eligible for transfer in one 
(1) year if he or she is required to serve one-third (1%) of his or her 
sentence, or one and one-half (14) years if he or she is required to 
serve one-half (12) of his or her sentence. 

(d) Except as provided for under § 16-93-621, for an offense commit- 


ted before, on, or after March 20, 2017, a person who was a minor at the 
time of committing an offense listed under subsection (c) of this section 
is eligible for release on parole under this section. 


History. Acts 2011, No. 570, § 99; 
2017, No. 539, § 11; 2017, No. 1029, § 2; 
2019, No. 315, §§ 13809, 1310; 2019, No. 
910, 8.914; 

A.C.R.C. Notes. Acts 2017, No. 539, 
§ 1, provided: “Title. This act shall be 
known and may be cited as the ‘Fair 
Sentencing of Minors Act of 2017’.” 

Acts 2017, No. 5389, § 2, provided: “Leg- 
islative intent. 

“(a)(1) The General Assembly acknowl- 
edges and recognizes that minors are con- 
stitutionally different from adults and 
that these differences must be taken into 
account when minors are sentenced for 
adult crimes. 

“(2) As the United States Supreme 
Court quoted in Miller v. Alabama, 132 
S.Ct. 2455 (2012), ‘only a relatively small 
proportion of adolescents’ who engage in 
illegal activity ‘develop entrenched pat- 


terns of problem behavior,’ and ‘develop- 
ments in psychology and brain science 
continue to show fundamental differences 
between juvenile and adult minds, includ- 
ing ‘parts of the brain involved in behavior 
control’. 

“(3) Minors are more vulnerable to 
negative influences and outside pressures, 
including from their family and peers, and 
they have limited control over their own 
environment and lack the ability to extri- 
cate themselves from horrific, crime-pro- 
ducing settings. 

“(4) The United States Supreme Court 
has’ emphasized through its cases in 
Miller, Roper v. Simmons, 543 U.S. 551 
(2005), and Graham v. Florida, 560 U.S. 
48 (2010), that ‘the distinctive attributes 
of youth diminish the penological justifi- 
cations for imposing the harshest sen- 
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tences on juvenile offenders, even when 
they commit terrible crimes’. 

“(5) Youthfulness both lessens a juve- 
nile’s moral culpability and enhances the 
prospect that, as a youth matures into an 
adult and neurological development oc- 
curs, these individuals can become con- 
tributing members of society. 

“(b) In the wake of these United States 
Supreme Court decisions and the emerg- 
ing juvenile brain and behavioral develop- 
ment science, several states, including 
Texas, Utah, South Dakota, Wyoming, Ne- 
vada, Iowa, Kansas, Kentucky, Montana, 
Alaska, West Virginia, Colorado, Hawaii, 
Delaware, Connecticut, Vermont, Massa- 
chussets, and the District of Columbia, 
have eliminated the sentence of life with- 
out parole for minors. 

“(c) It is the intent of the General As- 


16-93-616 


sembly to eliminate life without parole as 
a sentencing option for minors and to 
create more age-appropriate sentencing 
standards in compliance with the United 
States Constitution for minors who com- 
mit serious crimes.’ 

Amendments. The 2017 ponendiient 
by No. 539 added (d). 

The 2017 amendment by No. 1029 sub- 
stituted “§ 16-93-621” for “§ 16-93-619” 
in (d). 

The 2019 amendment by No. 315 de- 
leted “and regulations” following “rules” 
in (b)(3) and (c)(2)(C). 

The 2019 amendment by No. 910 sub- 
stituted “Division of Correction” for “De- 
partment of Correction” and “Division of 
Community Correction” for “Department 
of Community Correction” throughout 


(c)(2). 


16-93-615. Parole eligibility procedures — Offenses committed 
after January 1, 1994. 


CASE NOTES 


Retroactive Application. 

Circuit court erred in denying an in- 
mate’s in forma pauperis petition because 
he stated sufficient non-conclusory facts to 
assert a colorable claim for judicial review 
of an alleged violation of the ex post-facto 
prohibition; the inmate specifically al- 
leged that his term of incarceration was 


extended by two years through the retro- 

active application of the current parole- 

eligibility statute, § 16-93-615, as com-| 
pared to the former statute that was in 

effect when he committed his crime. Ruiz 

v. Felts, 2017 Ark. 85, 512 S.W.3d 626 

(2017). 


16-93-616. Parole eligibility procedures — Offenses committed 
after January 1, 1994 — Computation of sentence. 


(a)(1) Time served for a sentence shall be deemed to begin on the day 
sentence is imposed, not on the day a prisoner is received by the 


Division of Correction. 


(2) Time served shall continue only during the time in which an 
individual is actually confined in a county jail or other local place of 
lawful confinement or while under the custody and supervision of the 


division. 


(3) Once sentenced to the division, the division shall retain legal 
custody of the inmate for the duration of the original sentence. 

(b) The sentencing judge shall direct, when he or she imposes 
sentence, that time already served by the defendant in jail or other 
place of detention shall be credited against the sentence. 


History. Acts 2011, No. 570, § 101; 
2019, No. 910, § 915. 


Amendments. The 2019 amendment 
substituted “Division of Correction” for 
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“Department of Correction” in (a)(1); and 
substituted “division” for “department” in 
(a)(2) and twice in (a)(3). 


16-93-617. Parole eligibility procedures — Offenses committed 
after January 1, 1994 — Revocation of transfer. 


(a) In the event an offender transferred under this section, §§ 16- 
93-614 — 16-93-616, or § 16-93-618 violates the terms or conditions of 
his or her transfer, a hearing shall follow all applicable legal require- 
ments and shall be subject to any additional policies and rules set by 
the Parole Board. 

(b)(1) In the event an offender transferred under this section and 
§§ 16-93-614 — 16-93-616, or § 16-93-618 is found to be or becomes 
ineligible for transfer into a Division of Community Correction facility, 
he or she shall be transported to the Division of Correction to serve the 
remainder of his or her sentence. 

(2) Notice of the ineligibility and the reasons therefor shall be 
provided to the offender, and a hearing may be requested before the 
board if the offender contests the factual basis of the ineligibility. 
Otherwise, the board may administratively approve the transfer to the 
Division of Correction. | 

(c) An offender who is judicially transferred to a Division of Commu- 
nity Correction facility and subsequently transferred back to the 
Division of Correction by the board for disciplinary or administrative 
reasons may not become eligible for any further transfer under § 16- 
93-614(c)(2)(E) and (F). 


History. Acts 2011, No. 570, § 102; The 2019 amendment substituted “Di- 
2019, No. 315, § 1311; 2019, No. 910, vision of Community Correction” for “De- 
§ 916. partment of Community Correction” and 

Amendments. The 2019 amendment “Division of Correction” for “Department 


by No. 315 substituted “policies andrules” of Correction” throughout the section. 
for “policies, rules, and regulations” in (a). 


16-93-618. Parole eligibility — Certain Class Y felony offenses 
and certain methamphetamine offenses — Seventy- 
percent crimes. 


(a)(1) Notwithstanding any law allowing the award of meritorious 
good time or any other law to the contrary, a person who is found guilty 
of or pleads guilty or nolo contendere to subdivisions (a)(1)(A)-(1) of this 
section shall not be eligible for parole or community correction transfer, 
except as provided in subdivision (a)(3) or subsection (c) of this section, 
until the person serves seventy percent (70%) of the term of imprison- 
ment to which the person is sentenced, including a sentence prescribed 
under § 5-4-501: 

(A) Murder in the first degree, § 5-10-102; 
(B) Kidnapping, Class Y felony, § 5-11-102; 
(C) Aggravated robbery, § 5-12-103; 

(D) Rape, § 5-14-1083; 
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(EK) Trafficking of persons, Class Y felony, § 5-18-1038; 

(F) Causing a catastrophe, § 5-38-202(a); 

(G) Manufacturing methamphetamine, § 5-64-423(a) or the for- 
mer § 5-64-401; 

(H) Trafficking methamphetamine, § 5-64-440(b)(1); or 

(I) Possession of drug paraphernalia with the purpose to manufac- 

ture methamphetamine, former § 5-64-403(c)(5). 
(2)(A) The seventy-percent provision of subdivision (a)(1) of this 
section has no application to any person who is found guilty of or 
pleads guilty or nolo contendere to kidnapping, Class B felony, 
§ 5-11-102, regardless of the date of the offense. 

(B) The provisions of this section shall apply retroactively to all 
persons presently serving a sentence for kidnapping, Class B felony, 
§ 5-11-102. 

(3)(A)G) Regardless of the date of the offense, the seventy-percent 
provision under subdivision (a)(1) of this section shall include credit 
for the award of meritorious good time under § 12-29-201 to any 
person who is found guilty of or pleads guilty or nolo contendere to: 

(a) Manufacturing methamphetamine, § 5-64-423(a) or former 
§ 5-64-401; 

(6b) Trafficking methamphetamine, § 5-64-440(b)(1); or 

(c) Possession of drug paraphernalia with the purpose to manufac- 
ture methamphetamine, former § 5-64-403(c)(5). 

(ii) Regardless of the date of the offense and unless the person is 
sentenced to a term of life imprisonment, the seventy-percent provi- 
sion under subdivision (a)(1) of this section may include credit for the 
award of meritorious good time under § 12-29-202 to any person who 
is found guilty of or pleads guilty or nolo contendere to: 

(a) Manufacturing methamphetamine, § 5-64-423(a) or the for- 
mer § 5-64-401; 

(b) Trafficking methamphetamine, § 5-64-440(b)(1); or 

(c) Possession of drug paraphernalia with the purpose to manufac- 
ture methamphetamine, former § 5-64-403(c)(5). 

(B) In no event shall the time served by any person who is found 

guilty of or pleads guilty or nolo contendere to manufacturing 
methamphetamine, § 5-64-423(a) or former § 5-64-401, trafficking 
methamphetamine, § 5-64-440(b)(1), or possession of drug parapher- 
nalia with the purpose to manufacture methamphetamine, § 5-64- 
443(b), be reduced to less than fifty percent (50%) of the person’s 
original sentence. 
(4)(A) When any person sentenced under subdivision (a)(3) of this 
section becomes eligible for parole, the Division of Community 
Correction shall send a notice of the parole hearing to the prosecuting 
attorney of the judicial district or districts in which the person was 
found guilty or pleaded guilty or nolo contendere to an offense listed 
in subdivision (a)(1) of this section. 

(B) The notice shall contain the following language in 12-point 
capital letters, bold type: “INMATE SENTENCED UNDER ARKAN- 
SAS CODE § 16-93-618”. 
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(b) A jury may be instructed under § 16-97-103 regarding the 
awarding of meritorious good time under subdivision (a)(3) of this 


section. 


(c) The sentencing judge, in his or her discretion, may waive subsec- 
tion (a) of this section under the following circumstances: | 

(1) The defendant was a juvenile at the time of the offense; 

(2) The juvenile was merely an accomplice to the offense; and 

(3) The offense occurred on or after July 28, 1995. 

(d) The awarding of meritorious good time under § 12-29-201 or 
§ 12-29-202 does not apply to persons sentenced under subdivisions 


(a)(1)(A)-(E) of this section. 


(e) A person who commits the offense of possession of drug parapher- 
nalia with the purpose to manufacture methamphetamine, § 5-64- 
443(b), after July 27, 2011, shall not be subject to the provisions of this 


section. 


(f) Except as provided for under § 16-93-621, for an offense commit- 
ted before, on, or after March 20, 2017, a person who was a minor at the 
time of committing an offense listed under subsection (a) of this section 
is eligible for release on parole under this section. 


History. Acts 2011, No. 570, § 103; 
2013) No.132, $°737' 20139 (NoA133, °$/ 7; 
2013, No. 13835, § 4; 2017, No. 539, § 12; 
2017, No. 1029, § 3. 

A.C.R.C. Notes. Acts 2017, No. 539, 
§ 1, provided: “Title. This act shall be 
known and may be cited as the ‘Fair 
Sentencing of Minors Act of 2017.” 

Acts 2017, No. 539, § 2, provided: “Leg- 
islative intent. 

“(a)(1) The General Assembly acknowl- 
edges and recognizes that minors are con- 
stitutionally different from adults and 
that these differences must be taken into 
account when minors are sentenced for 
adult crimes. 

“(2) As the United States Supreme 
Court quoted in Miller v. Alabama, 132 
S.Ct. 2455 (2012), ‘only a relatively small 
proportion of adolescents’ who engage in 
illegal activity ‘develop entrenched pat- 
terns of problem behavior,’ and ‘develop- 
ments in psychology and brain science 
continue to show fundamental differences 
between juvenile and adult minds,’ includ- 
ing ‘parts of the brain involved in behavior 
control’. 

“(3) Minors are more vulnerable to 
negative influences and outside pressures, 
including from their family and peers, and 
they have limited control over their own 
environment and lack the ability to extri- 
cate themselves from horrific, crime-pro- 
ducing settings. 


“(4) The United States Supreme Court 
has emphasized through its cases in 
Miller, Roper v. Simmons, 543 U.S. 551 
(2005), and Graham v. Florida, 560 U.S. 
48 (2010), that ‘the distinctive attributes 
of youth diminish the penological justifi- 
cations for imposing the harshest sen- 
tences on juvenile offenders, even when 
they commit terrible crimes’. 

“(5) Youthfulness both lessens a juve- . 
nile’s moral culpability and enhances the 
prospect that, as a youth matures into an 
adult and neurological development oc- 
curs, these individuals can become con- 
tributing members of society. 

“(b) In the wake of these United States 
Supreme Court decisions and the emerg- 
ing juvenile brain and behavioral develop- 
ment science, several states, including 
Texas, Utah, South Dakota, Wyoming, Ne- 
vada, lowa, Kansas, Kentucky, Montana, 
Alaska, West Virginia, Colorado, Hawaii, 
Delaware, Connecticut, Vermont, Massa- 
chussets, and the District of Columbia, 
have eliminated the sentence of life with- 
out parole for minors. 

“(c) It is the intent of the General As- 
sembly to eliminate life without parole as 
a sentencing option for minors and to 
create more age-appropriate sentencing 
standards in compliance with the United 
States Constitution for minors who com- 
mit-serious crimes.” 
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Amendments. The 2017 amendment 
by No. 539 added (f). 

The 2017 amendment by No. 1029 sub- 
stituted “§ 16-93-621” for “§ 16-93-619” 
in (f). 


16-93-621. Parole eligibility — A person who was a minor at the 
time of committing an offense that was committed 
before, on, or after March 20, 2017. 


(a)(1) A minor who was convicted and sentenced to the Department 
of Correction or Division of Correction for an offense committed before 
he or she was eighteen (18) years of age and in which the death of 
another person did not occur is eligible for release on parole no later 
than after twenty (20) years of incarceration, including any applicable 
sentencing enhancements, and including an instance in which multiple 
sentences are to be served consecutively or concurrently, unless by law 
the minor is eligible for earlier parole eligibility. 

(2)(A) A minor who was convicted and sentenced to the department 

or the division for an offense committed before he or she was eighteen 

(18) years of age, in which the death of another person occurred, and 

that was committed before, on, or after March 20, 2017, is eligible for 

release on parole no later than after. twenty-five (25) years of 
incarceration if he or she was convicted of murder in the first degree, 

§ 5-10-102, or no later than after thirty (30) years of incarceration if 

he or she was convicted of capital murder, § 5-10-101, including any 

applicable sentencing enhancements, unless by law the minor is 
eligible for earlier parole eligibility. 

(B) Subdivision (a)(2)(A) of this section applies retroactively to a 
minor whose offense was committed before he or she was eighteen 
(18) years of age, including minors serving sentences of life, regard- 
less of the original sentences that were imposed. 

(3) Credit for meritorious good time shall not be applied to calcula- 
tions of time served under this subsection for minors convicted and 
sentenced for capital murder, § 5-10-101(c), or when a life sentence is 
imposed for murder in the first degree, § 5-10-102. 

(4) The calculation of the time periods under this subsection shall 
include any applicable sentence enhancements to which the minor was 
sentenced that accompany the sentence for the underlying offense. 

(b)(1) The Parole Board shall ensure that a hearing to consider the 
parole eligibility of a person who was a minor at the time of the offense 
that was committed before, on, or after March 20, 2017, takes into 
account how a minor offender is different from an adult offender and 
provides a person who was a minor at the time of the offense that was 
committed before, on, or after March 20, 2017, with a meaningful 
opportunity to be released on parole based on demonstrated maturity 
and rehabilitation. | 

(2) During a parole eligibility hearing involving a person who was a 
minor at the time of the offense that was committed before, on, or after 
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March 20, 2017, the board shall take into consideration in addition to 
other factors required by law to be considered by the board: 
(A) The diminished culpability of minors as compared to that of 


adults; 


(B) The hallmark features of youth; 
(C) Subsequent growth and increased maturity of the person 


during incarceration; 


(D) Age of the person at the time of the offense; 

(E) Immaturity of the person at the time of the offense; 

(F) The extent of the person’s role in the offense and whether and 
to what extent an adult was involved in the offense; 

(G) The person’s family and community circumstances at the time 


of the offense, including any history of abuse, trauma, and involve- 
ment in the child welfare system; 

(H) The person’s participation in available rehabilitative and 
educational programs while in prison, if those programs have been 
made available, or use of self-study for self-improvement; 

(I) The results of comprehensive mental health evaluations con- 
ducted by an adolescent mental health professional licensed in the 
state at the time of sentencing and at the time the person becomes 
eligible for parole under this section; and 

(J) Other factors the board deems relevant. 

(3) A person eligible for parole under this section may have an 
attorney present to represent him or her at the parole eligibility 
hearing. 

(c)(1)(A) The board shall notify a victim of the crime before the board 
reviews parole eligibility under this section for an inmate convicted of 
the crime and provide information regarding victim input meetings, 


as well as state and national victim resource information. 
(B) If the victim is incapacitated or deceased, the notice under 
subdivision (c)(1)(A) of this section shall be given to the victim’s 


family. 


(C) If the victim is less than eighteen (18) years of age, the notice 
under subdivision (c)(1)(A) of this section shall be given to the victim’s 


parent or guardian. 


(2) Victim notification under this subsection shall include: 
(A) The location, date, and time of parole review; and 
(B) The name and phone number of the individual to contact for 


additional information. 


History. Acts 2017, No. 539, § 13; 
2019, No. 910, § 917. 

A.C.R.C. Notes. Acts 2017, No. 539, 
§ 1, provided: “Title. This act shall be 
known and may be cited as the ‘Fair 
Sentencing of Minors Act of 2017.” 

Acts 2017, No. 539, § 2, provided: “Leg- 
islative intent. 

“(a)(1) The General Assembly acknowl- 
edges and recognizes that minors are con- 


stitutionally different from adults and 
that these differences must be taken into 
account when minors are sentenced for 
adult crimes. 

“(2) As the United States Supreme 
Court quoted in Miller v. Alabama, 132 
S.Ct. 2455 (2012), ‘only a relatively small 
proportion of adolescents’ who engage in 
illegal activity ‘develop entrenched pat- 
terns of problem behavior, and ‘develop- 
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ments in psychology and brain science 
continue to show fundamental differences 
between juvenile and adult minds,’ includ- 
ing ‘parts of the brain involved in behavior 
control’. 

“(3) Minors are more vulnerable to 
negative influences and outside pressures, 
including from their family and peers, and 
they have limited control over their own 
environment and lack the ability to extri- 
cate themselves from horrific, crime-pro- 
ducing settings. 

“(4) The United States Supreme Court 
has emphasized through its cases in 
Miller, Roper v. Simmons, 543 U.S. 551 
(2005), and Graham v. Florida, 560 U.S. 
48 (2010), that ‘the distinctive attributes 
of youth diminish the penological justifi- 
cations for imposing the harshest sen- 
tences on juvenile offenders, even when 
they commit terrible crimes’. 

“(5) Youthfulness both lessens a juve- 
nile’s moral culpability and enhances the 
prospect that, as a youth matures into an 
adult and neurological development oc- 


PROBATION AND PAROLE 


16-93-621 


curs, these individuals can. become con- 
tributing members of society. 

“(b) In the wake of these United States 
Supreme Court decisions and the emerg- 
ing juvenile brain and behavioral develop- 
ment science, several states, including 
Texas, Utah, South Dakota, Wyoming, Ne- 
vada, lowa, Kansas, Kentucky, Montana, 
Alaska, West Virginia, Colorado, Hawaii, 
Delaware, Connecticut, Vermont, Massa- 
chussets, and the District of Columbia, 
have eliminated the sentence of life with- 
out parole for minors. 

“(c) It is the intent of the General As- 
sembly to eliminate life without parole as 
a sentencing option for minors and to 
create more age-appropriate sentencing 
standards in compliance with the United 
States Constitution for minors who com- 
mit serious crimes.” 

Amendments. The 2019 amendment 
inserted “or Division of Correction” in 
(a)(1); and substituted “Department of 
Correction or Division of Correction” for 
“department” in (a)(2)(A). 


CASE NOTES 


ANALYSIS 


Applicability. 

Appeal by State. 

Juveniles Sentenced to Life Imprison- 
ment. 


Applicability. 

Parole-eligibility provisions in subdivi- 
sion (a)(2) of this section, which were 
enacted by the Fair Sentencing of Minors 
Act of 2017 (FSMA), apply only to those 
juvenile offenders who are serving a sen- 
tence for either capital murder or first- 
degree murder. Therefore, the provisions 
did not apply to defendant, whose manda- 
tory sentence of life without parole had 
been vacated in 2016 under Jackson v. 
Norris, 2013 Ark. 175, and his case re- 
manded for resentencing. Harris v. State, 
2018 Ark. 179 (2018). 

In accord with Harris v. State, 2018 Ark. 
179. Robinson v. State, 2018 Ark. 353, 563 
S.W.3d 530 (2018). 


Appeal by State. 

The limited number of individuals af- 
fected by Miller v. Alabama, 567 U.S. 460, 
132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012), 
and Montgomery v. Louisiana, 136 S. Ct. 


718, 193 L. Ed. 2d 599 (2016), coupled 
with the unsettled state of the law regard- 
ing sentencing of juvenile offenders, was 
reason enough to find that the State had 
not demonstrated that its appeal involved 
the correct.and uniform administration of 
the law or was a proper State appeal. 
State v. Lasley, 2017 Ark. 311, 5380 S.W.3d 
350 (2017). 

Although the State argued that a decla- 
ration of error was needed to ensure cor- 
rectness and uniformity across the state 
on the use of jury instructions in similar 
juvenile resentencing cases, the State’s 
appeal was dismissed under Ark. R. App. 
P. Crim. 3 as it did not present an issue 
with “widespread ramifications” concern- 
ing interpretation of the criminal rules. 
The Fair Sentencing of Minors Act of 
2017, § 16-93-621, provided for parole for 
offenders who were juveniles when they 
committed capital murder. State v. Lasley, 
2017 Ark. 311, 530 S.W.3d 350 (2017). 


Juveniles Sentenced to Life Impris- 
onment. 

Circuit court properly denied defen- 
dant’s petition for writ of habeas corpus 
because the sentence of life imprisonment 
that was imposed after he entered a nego- 
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tiated plea of guilty to first-degree murder 
when he was 15 years old did not violate 
the Eighth Amendment, as 2017 statutory 
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changes created a possibility of parole. 
Lohbauer v. Kelley, 2018 Ark. 26 (2018). 


16-93-622. Parole discharge for offenders who are minors — 
Reinstatement of rights. 


(a) The Parole Board may discharge a person from parole if: 


(1) The person: 


(A) Was released on parole under § 16-93-621 for having commit- 


ted an offense as a minor; and 


(B) Has served at least five (5) years on parole without a violation; 


and 


(2) The prosecuting attorney in the county where the person was 
originally convicted has consented to the discharge of the Wiese from 


parole. 


(b) Unless otherwise provided by Arkansas Constitution, Amend- 
ment 51, a person who has been discharged from parole under subsec- 
tion (a) of this section shall have his or her constitutional right to vote 


restored. 


History. Acts 2019, No. 821, § 2. 


SUBCHAPTER 7 — PAROLE 


SECTION. 

16-93-701. Authority to grant and param- 
eters. 

16-93-703. Procedures — Place of hear- 
ings. 

16-93-705. Revocation — Procedures and 
hearings generally. 

16-93-706. Revocation — Subpoena of 
witnesses and documents. 

16-93-709. Sex offender may not reside 


with minors. 


Effective Dates. Acts 2017, No. 423, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 

Acts 2019, No. 910, § 6346(b): July 1 
2019: Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 


SECTION. 

16-93-710. Parole for inmates who have 
served their term of im- 
prisonment in a county jail 
prior to being processed 
into the Division of Correc- 
tion. 

16-93-712. Parole supervision. 

16-93-715. Revocation — Technical condi- 
tions violations and seri- 
ous conditions violations. 


of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and ‘Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
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preservation of the public peace, health, 
and safety shall become effective on July 
1320197! 


16-93-701. Authority to grant and parameters. 


(a)(1) The Parole Board may release on parole any eligible inmate 
who is confined in any correctional institution administered by the 
Division of Correction or the Division of Community Correction, when 
in the board’s opinion there is a reasonable probability that the inmate 
can be released without detriment to the community or himself or 
herself and is able and willing to fulfill the obligations of a law-abiding 
citizen. 

(2) All paroles shall issue upon order, duly adopted, of the board. 

(b)(1) Before ordering the release of an eligible inmate, the inmate 
shall be interviewed by the board or a parole revocation judge or 
investigator employed by the board, unless a hearing is not required 
under § 16-93-615(a)(1)(D) and, for all parole decisions after January 1, 
2012, the board shall consider the results of the risk-needs assessments 
of all parole applicants. | 

(2) The parole shall be ordered only for the best interest of society 
and shall not be considered as a reduction of sentence or pardon. 

(3) An inmate while on parole shall remain in the legal custody of the 
agency from which he or she was released, but shall be subject to the 
orders of the board. 


History. Acts 1968 (1st Ex. Sess.), No. substituted “Division of Correction” for 
50, § 29; A.S.A. 1947, § 48-2808; Acts “Department of Correction” and “Division 
1989, No. 937, § 6; 2011, No. 570, § 104;. of Community Correction” for “Depart- 
2015, No. 609, § 5; 2019, No. 910, § 918. ment of Community Correction” in (a)(1). 

Amendments. The 2019 amendment 


16-93-703. Procedures — Place of hearings. 


(a) The Parole Board shall not schedule parole hearings at which 
victims or relatives of victims of crime are invited to appear at a facility 
wherein inmates are housed other than the Central Administration 
Building of the Division of Correction at Pine Bluff. 

(b) Nothing in this section shall be construed as prohibiting the 
board from conducting parole hearings in two (2) sessions, one (1) at the 
place of the inmate’s incarceration for interviews with the inmate, the 
inmate’s witnesses, and correctional personnel, and the second session 
for victims and relatives of victims as set out in subsection (a) of this 
section. 


History. Acts 1983, No. 525, §§ 1, 2; Amendments. The 2019 amendment 
A.S.A. 1947, §§ 43-2819.1, 43-2819.2; substituted “Division of Correction” for 
Acts 2011, No. 570, § 104; 2019, No. 910, “Department of Correction” in (a). 

§ 4919: 
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16-93-705. Revocation — Procedures and hearings generally. 


(a)(1)(A)G) At any time during a parolee’s release on parole, the 

Parole Board may issue a warrant for the arrest of the parolee for 

violation of any conditions of parole or may issue a notice to appear to 

answer a charge of a violation. 

(ii) The Division of Community Correction shall provide the infor- 
mation necessary for the board to issue a warrant under subdivision 
(a)(1)(A)G) of this section. 

(B)G) The board shall issue a warrant for the arrest of a parolee if 
the board determines that the parolee has been charged with a felony 
involving violence, as defined under § 5-4-501(d)(2), or a felony 
requiring registration under the Sex Offender Registration Act of 
1997, § 12-12-901 et seq. 

(ii) The Division of Community Correction shall provide the infor- 
mation necessary for the board to issue a warrant under subdivision 
(a)(1)(B)G) of this section. 

(iii) A parolee arrested on a warrant issued under subdivision 
(a)(1)(B)G) of this section shall be detained pending a mandatory 
parole revocation hearing. 

(2) The warrant or notice shall be served personally upon the 
parolee. 

(3) The warrant shall authorize all officers named in the warrant to 
place the parolee in custody at any suitable detention facility pending a 
hearing. 

(4) Any parole officer may arrest a parolee without a warrant or may 
deputize any officer with power of arrest to arrest the parolee without 
a warrant by giving him or her a written statement setting forth that 
the parolee, in the judgment of the parole officer, violated conditions of 
his or her parole. 

(5) The written statement delivered with the parolee by the arrest- 
ing officer to the official in charge of the detention facility to which the 
parolee is brought shall be sufficient warrant for detaining him or her 
pending disposition. 

(6) If the board or its designee finds, by a preponderance of the 
evidence, that the parolee has inexcusably failed to comply with a 
condition of his or her parole, the parole may be revoked at any time 
prior to the expiration of the period of parole. 

(7) A parolee for whose return a warrant has been issued by the 
board shall be deemed a fugitive from justice if it is found that the 
warrant cannot be served. 

(8) The board shall determine whether the time from the issuance of 
the warrant to the date of arrest, or any part of it, shall be counted as 
time served under the sentence. 

(b)(1) A parolee arrested for violation of parole shall be entitled to a 
preliminary hearing to determine whether there is reasonable cause to 
believe that he or she has violated a condition of parole. 

(2) The preliminary hearing shall be scheduled within seven (7) days 
after arrest and conducted within fourteen (14) days after arrest, 
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excluding a weekend, holiday, or delay caused by an act of nature, by 
the parole revocation judge for the board and reasonably near the place 
of the alleged violation or arrest. 

(3) The parolee shall be given prior notice of the date, time, and 
location of the preliminary hearing, the purpose of the preliminary 
hearing, and the conditions of parole he or she is alleged to have 
violated. 

(4) Except as provided in subsection (d) of this section, the parolee 
shall have the right to hear and controvert evidence against him or her, 
to offer evidence in his or her own behalf, and to be represented by 
counsel. 

(5) Ifthe parole revocation judge finds that there is reasonable cause 
to believe that the parolee has violated a condition of parole, the parole 
revocation judge may order the parolee returned to the nearest facility 
of the Division of Correction or Division of Community Correction 
where the parolee shall be placed in custody for a parole revocation 
hearing before the board. 

(6) If the parole revocation judge finds that there is reasonable cause 
to believe that the parolee has violated a condition of parole, the parole 
revocation judge may return the parolee to parole supervision rather 
than to the custody of the Division of Correction and may impose 
additional supervision conditions in response to the violating conduct. 

(7) If the parole revocation judge does not find reasonable cause, he 
or she shall order the parolee released from custody, but that action 
shall not bar the board from holding a parole revocation hearing on the 
alleged violation of parole or from ordering the parolee to appear before 
the board. 

(8) The parole revocation judge shall prepare and furnish to the 
board and the parolee a summary of the parole revocation hearing, 
including the substance of the evidence and testimony considered along 
with the ruling or determination, within twenty-one (21) days from the 
date of the preliminary hearing, excluding a weekend, holiday, or delay 
caused by an act of nature. 

(c)(1)(A) Unless a parole revocation hearing is knowingly and intel- 

ligently waived by the parolee, a parole shall not be revoked except 

after a parole revocation hearing, which shall be conducted by the 
board or its designee within a reasonable period of time after the 
parolee’s arrest. 

(B) If a waiver is granted under subdivision (c)(1)(A) of this 
section, the parolee may subsequently appeal the waiver to the board. 
(2) The parolee shall be given prior notice of the date, time, and 

location of the parole revocation hearing, the purpose of the parole 
revocation hearing, and the conditions of parole he or she is alleged to 
have violated. 

(3) Except as provided in subsection (d) of this section, the parolee 
shall have the right to hear and controvert evidence against him or her, 
to offer evidence in his or her own defense, and to be represented by 
counsel. 
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(4) If parole is revoked, the board or its designee shall prepare and 
furnish to the parolee a written statement of evidence relied on and the 
reasons for revoking parole. 

(d) At a preliminary hearing under subsection (b) of divs, section or a 
parole revocation hearing under subsection (c) of this section: 

(1) The parolee shall have the right to confront and cross-examine 
adverse witnesses unless the parole revocation judge or the board or its 
designee cana. finds good cause for not allowing confrontation; 
and 

(2) The parolee may introduce any relevant evidence of the alleged 
violation, including letters, affidavits, and other documentary evidence, 
regardless of its admissibility under the rules governing the admission 
of evidence. 

(e) A preliminary hearing under subsection (b) of this section shall 
not be required if: 

(1) The parolee waives a preliminary hearing; or 

(2) Unless a parole revocation hearing is knowingly and intelligently 
waived by the parolee under subsection (c) of this section, the parole 
revocation hearing under subsection (c) of this section is held within 
fourteen (14) calendar days after the arrest and reasonably near the 
place where the alleged violation occurred or where the parolee was 
arrested. 

(f) A preliminary hearing under subsection (b) of this section and a 
parole revocation hearing under subsection (c) of this section shall not 
be necessary if the parole revocation is based on the parolee’s convic- 
tion, guilty plea, or plea of nolo contendere to a felony offense for which 
he or she is sentenced to the Division of Correction or to any other state 
or federal correctional institution. 7 

(g) The county sheriff or keeper of the county jail may git the 
parolee to be held in the county jail while awaiting the parole revocation 
hearing under this section and ruling of the board or its designee. 

(h) A parolee whose parole is revoked under this section due to a 
technical conditions violation or serious conditions violation and who is 
sentenced to any period of incarceration resulting from that revocation 
is subject to the periods of incarceration under § 16-93-715. 


History. Acts 1968 (1st Ex. Sess.), No. 
50, § 31; 1983, No. 771, § 1;A.S:A. 1947, 
§ 43-2810; 2011, No. 570, § 104; 2013, 
No. 130, §§ 1, 2; 2013, No- 320,°$§ 4-6; 
2013, No. 1029, § 1; 2015, No. 1239, § 1; 
2017, 2(Nor) 423), § °215712019,0 Nop 910; 
§§ 920-923. 

Amendments. The 2017 amendment 
added (h). 

The 2019 amendment substituted “Di- 
vision of Community Correction” for “De- 


partment of Community Correction” and 
“Division of Correction” for “Department 
of Correction” throughout the section. 

Effective Dates. Acts 2017, No. 423, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 
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16-93-706. Revocation — Subpoena of witnesses and documents. 


(a)(1) The Chair of the Parole Board or his or her designee, the 
hearing officer presiding over any preliminary hearing with respect to 
an alleged parole violation, the administrator of the board, or any 
member of the board pursuant to the authority of the board to meet and 
determine whether to revoke parole shall have the power to issue oaths 
and to subpoena witnesses to appear and testify and bring before the 
hearing officer or the board any relevant books, papers, records, or 
documents. 

(2) The subpoena shall be directed to any county sheriff, county 
coroner, or constable of any county where the designated witness 
resides or is found. The endorsed affidavit on the subpoena of any 
person of full age shall be proof of the service, which shall be served and 
returned in the same manner as subpoenas in civil actions in the circuit 
courts are served and returned. 

(b) The fees and mileage expenses as prescribed by law for witnesses 
in civil cases shall be paid by the Division of Correction. 

(c)(1) In case of failure or refusal by any person to comply with a 
subpoena issued under this section to testify or answer to any matter 
regarding which the person may be lawfully interrogated, any circuit 
court in this state, on application of the hearing officer or the chair, 
shall, in term or vacation, issue an attachment for the person and 
compel him or her to comply with the subpoena and appear before the 
hearing officer or the board and to produce any testimony and docu- 
ments as may be required. 

(2) The circuit court shall have the power to ace any contempt, in 
case of disobedience, as in civil cases, or it shall be a misdemeanor for 
a witness to refuse or neglect to appear and testify, punishable upon 
conviction by a fine of not less than fifty dollars ($50.00) nor more than 
five hundred dollars ($500). 

(d) Any person willfully testifying falsely ae oath before the 
board or at a preliminary hearing in which probable cause for parole 
revocation is to be considered as to any matter material to a lawful 
inquiry by the board or hearing officer may be charged with perjury and 
upon conviction punished accordingly. 


History. Acts 1975, No. 735, §§ 1-4; Amendments. The 2019 amendment 
A.S.A. 1947, §§ 43-2824 — 43-2827; Acts substituted “Division of Correction” for 
2011, No. 570, § 104; 2019, No. 910, “Department of Correction” in (b). 

§ 924. | 


16-93-709. Sex offender may not reside with minors. 


(a) Whenever an inmate in a facility of the Division of Correction 
who has been found guilty of or has pleaded guilty or nolo contendere to 
any sexual offense defined in § 5-14-101 et seq., or incest as defined by 
§ 5-26-202, and the sexual offense or incest was perpetrated against a 
minor, heen eligible for parole and makes application for release on 
parole, the Parole Board shall prohibit, as a condition of granting the 
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parole, the parolee from residing upon parole in a residence with any 
minor, unless the board makes a specific finding that the inmate poses 
no danger to the minors residing in the residence. 

(b) If the board, upon a hearing under § 16-93-705, finds, by a 
preponderance of the evidence, that the parolee has failed to comply 
with this condition of parole, the parole may be revoked and the parolee 
returned to the custody of the division. 


History. Acts 1997, No. 1188, § 2;2011, “Department of Correction” in (a); and 
No. 570, § 104; 2019, No. 910, § 925. substituted “division” for “department” in 
Amendments. The 2019 amendment  (b). 
substituted “Division of Correction” for 


RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- Minors or Frequenting Places Where Mi- 
cation of Conditions of Probation or Su- nors Congregate — State Cases. 4 
pervised Release Prohibiting Contact with A.L.R.7th Art. 3 (2015). 


16-93-710. Parole for inmates who have served their term of 
imprisonment in a county jail prior to being pro- 
cessed into the Division of Correction. 


(a)(1) Subject to conditions set by the Parole Board, an offender 
convicted of a felony and sentenced to a term of imprisonment of two (2) 
years or less in the Division of Correction, and who has served his or her 
term of imprisonment in a county jail prior to being processed into the 
Division of Correction, may be paroled from the Division of Correction 
county jail backup facility directly to the Division of Community 
Correction under parole supervision, and upon eligibility determina- 
tion, processed for release by the board. 

(2) Transfer release proceedings or a preliminary review under this 
subchapter shall begin no later than six (6) months prior to a person’s 
transfer eligibility date, and the board shall authorize jacket review 
procedures at all institutions holding parole-eligible inmates to prepare 
parole applications to comply with this time frame. 

(3) The jacket review will be conducted by staff either from the 
Division of Community Correction or the Division of Correction. 

(b) An offender who has been found guilty of or pleaded guilty or nolo 
contendere to a violent offense as defined by § 5-4-501(c)(2) or a Class 
Y felony offense shall be ineligible under this section. 

(c) As determined by the county sheriff, an offender who has com- 
mitted violent or sexual acts while incarcerated in a county jail facility 
shall be ineligible to participate in the program established by this 
section. 


History. Acts 2011, No. 570, § 104; “Department of Correction” and “Division 
2019, No. 910, § 926. of Community Correction” for “Depart- 

Amendments. The 2019 amendment ment of Community Correction” through- 
substituted “Division of Correction” for out (a). 
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16-93-712. Parole supervision. 


(a)(1) The Parole Board shall establish written policies and proce- 
dures governing the supervision of parolees designed to enhance public 
safety and to assist the parolees in reintegrating into society. 

(2)(A) The supervision of parolees shall be based on evidence-based 

practices, including a validated risk-needs assessment. 

(B) Decisions shall target the parolee’s criminal risk factors with 
appropriate supervision and treatment designed to reduce the like- 
lihood of reoffense. 

(b) A parole officer shall: 

(1) Investigate each case referred to him or her by the Chair of the 
Parole Board, the Division of Community Correction, or the prosecuting 
attorney; 

(2) Furnish to each parolee under his or her supervision a written 
statement of the conditions of parole and instruct the parolee that he or 
she must stay in compliance with the conditions of parole or risk 
revocation under § 16-93-705; 

(3) Develop a case plan for each individual who is assessed as being 
moderate to high risk to reoffend based on the risk and needs assess- 
ment that targets the criminal risk factors identified in the assessment, 
is responsive to individual characteristics, and provides supervision of 
offenders according to that case plan; 

(4) Stay informed of the parolee’s conduct and condition through 
visitation, required reporting, or other methods and shall report to the 
board that information upon request; 

(5) Use practicable and suitable methods that are consistent with 
evidence-based practices to aid and encourage a parolee to improve his 
or her conduct and condition and to reduce the risk of recidivism; 

(6)(A) Conduct a validated risk-needs assessment of the parolee, 

including without limitation criminal risk factors and specific indi- 

vidual needs. 

(B) The actuarial assessment shall include an initial screening 
and, if necessary, a comprehensive assessment; 

(7) Make decisions with the assistance of the risk-needs assessment 
that are consistent with evidence-based practices on the type of 
supervision and services necessary to each parolee; and 

(8) Receive annual training on evidence-based practices and criminal 
risk factors, as well as instruction on how to target these factors to 
reduce recidivism. 

(c)(1) The Division of Community Correction shall allocate resources, 
including the assignment of parole officers, to focus on moderate-risk 
and high-risk offenders as determined by the validated risk-needs 
assessment provided in subdivision (b)(6) of this section. | 

(2) The Division of Community Correction shall require each public 
and private treatment and service provider that receives state funds for 
the treatment of or service for parolees to use evidence-based programs 
and practices. 
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(d)(1) The Division of Community Correction shall have the author- 
ity to sanction a parolee administratively without engaging the revo- 
cation process under § 16-93-705. 

(2)(A)G) The Division of Community Correction shall develop an 

intermediate sanctions procedure and grid to guide a parole officer in 

determining the appropriate response to a violation of conditions of 
supervision. 

(ii) The intermediate sanctions procedure shall include a require- 
ment that the parole officer consider multiple factors when determin- 
ing the sanction to be imposed, including previous violations and 

sanctions and the severity of the current and prior violation. 

(B) Intermediate sanctions administered by the Division of Com- 
munity Correction are required to conform to the sanctioning grid. 
(3) Intermediate sanctions shall include without limitation: 

(A) Day reporting; 

(B) Community service; 

(C) Increased substance abuse screening or treatment, or both; 

(D) Increased monitoring, including electronic monitoring and 
home confinement; and 

(E)G) Incarcerationn in a county jail for no more than seven (7) ean 
or incarceration in a Division of Community Correction facility or 
Division of Correction facility for no more than one hundred eighty 
(180) days. 

(ii)(a) Incarceration as an intermediate sanction shall not be used 
more than six (6) times with an individual parolee. 

(b) Aparolee shall accumulate no more than twenty-one (21) days’ 
incarceration in a county jail or no more than three hundred sixty 
(360) days’ incarceration in a Division of Community Correction 
facility or Division of Correction facility as an intermediate sanction 
before the parole officer recommends a violation of the person’s parole 
under § 16-93-706. 

(c) A parolee is subject to a period of incarceration of: 

(1) Up to ninety (90) days in a Division of Community Correction 
facility or Division of Correction facility for a technical conditions 
violation; and 

(2) Exactly one hundred eighty (180) days in a Division of Com- 
munity Correction or Division of Correction facility for a serious 
conditions violation. | 

(d) A parolee may not be incarcerated more than ae (2) times as 
a parole sanction in a Division of Community Correction facility or 
Division of Correction facility. 

(e) Any time in custody for which the parolee is held before a period 
of incarceration under this section is administered shall not count as a 
period of incarceration ordered under subdivision (d)(3)(E)(ii)(a) of this 
section or toward the total accumulation of days of incarceration as set 
forth in subdivision (d)(3)(E)(@i)(6) of this section. 

(f) A period of incarceration under this section: 
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(1) May be reduced by the Division of Correction or the Division of 
Community Correction for good behavior and successful program 


completion; and 


(2) Shall not be reduced under this section for more than fifty percent 
(50%) of the total time of incarceration ordered to be served. 

(g) Ifa parolee is in custody in a county jail awaiting an administra- 
tive sanction under this section, the state shall reimburse the county for 
the costs of incarceration at the prevailing rate of reimbursement. 


History. Acts 2011, No. 570, § 104; 
2013; No. 1415, §°1;'2015, No. 895, §° 29; 
2017, No. 423, § 22; 2019, No. 910, 
8§°927-982. 

Amendments. The 2017 amendment 
substituted “Department of Community 
Correction” for “department” throughout 
(c), (d)(1), and (d)(2); added “or incarcera- 
tion in a Department of Community Cor- 
rection facility or Department of Correc- 
tion facility for no more than one hundred 
eighty (180) days” in (d)(3)(E)G); rewrote 
and redesignated former (d)(3)(K)@i) as 


16-93-7195. 


(d)(3)(E)NGi(@); added  (d)(3)(E)Gi)(6) 
through (d)(3)(E)(ii)(d); and added (e) 
through (g). 

The 2019 amendment substituted “Di- 
vision of Community Correction” for “De- 
partment of Community Correction” and 
“Division: of Correction” for “Department 
of Correction” throughout the section. 

Effective Dates. Acts 2017, No. 423, 
§ 37: “(a) Sections 16 through 23 of this 
act are effective on and after October 1, 
2017. (b) Section 15 of this act is effective 
on and after January 1, 2018.” 


Revocation — Technical conditions violations and 


serious conditions violations. 


(a)(1) Ifa parolee is subject to a parole revocation hearing under this 
subchapter for a technical conditions violation or a serious conditions 
violation, the parolee is subject to confinement for the following periods, 
subject to subdivision (a)(2)(A) of this section, before being released and 
returned to parole supervision: 

(A) Up to ninety (90) days’ confinement for a technical conditions 
violation; and 

(B) Exactly one hundred eighty (180) days’ confinement for-a 
serious conditions violation. 

(2)(A) A period of confinement under subdivision (a)(1) of this section 

may be reduced by the Division of Correction or the Division of 

Community Correction for good behavior and successful program 

completion. 

(B) A period of confinement shall not be reduced under subdivision 
(a)(2)(A) of this section for more than fifty percent (50%) of the total 
time of confinement ordered to be served. 

(3) Any time in custody for which the person is held before a period 
of confinement is ordered to be served under subdivision (a)(1) of this 
section shall not be credited to the overall period of confinement ordered 
under subdivision (a)(1) of this section. 

(b)(1) Except as provided for in subdivision (b)(2) of this section, if a 
parolee is subject to a revocation hearing under this subchapter or an 
administrative parole sanction for a technical conditions violation or a 
serious conditions violation, the parolee is subject to confinement 
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according to the time periods set out in § 16-93-712(d) and subdivision 
(a)(1) of this section without having his or her parole revoked. . 

(2)(A) A parolee is subject to having his or her parole revoked and 

being returned to the Division of Correction or the Division of 

Community Correction for the next violation of his or her parole if the 

parolee has been confined six (6) times under § 16-93-712(d). 

(B) After a parolee has been confined two (2) times under subdivi- 
sion (a)(1) of this section for any combination of a technical conditions 
violation or serious conditions violation for any period of time, the 
parolee is subject to having his or her parole revoked and being 
returned to the Division of Correction or the Division of Community 
Correction for the next violation of his or her parole. 

(C) A parolee is subject to having his or her parole revoked and 
being returned to the Division of Correction or the Division of 
Community Correction under this section without having been sanc- 
tioned for a period of confinement set out under § 16-93-712(d) or 
subdivision (a)(1) of this section if the Parole Board determines by a 
preponderance of the evidence that the parolee is engaging in or has 
engaged in behavior that poses a threat to the community. 

(c) The location of the appropriate confining facility in which a 
parolee serves a period of confinement under this section shall be 
determined by the Board of Corrections. 

(d) A period of confinement that a parolee serves as a result of being 
arrested for a parole violation but before being administratively sanc- 
tioned shall not count as a period of confinement for the purposes of the 
ageregate number of periods of confinement under this section. 

(e) Noncompliance with Division of Correction or Division of Com- 
munity Correction program requirements or violent or sexual behavior 
while confined for a technical conditions violation or serious conditions 
violation under this section may result in revocation of the parolee’s 
parole for a period of time exceeding the limitations of subdivision (a)(1) 
of this section, up to and including the time remaining on the person’s 
original sentence. 


History. Acts 2017, No. 423, § 23; Effective Dates. Acts 2017, No. 423, 
2019, No. 910, §§ 933-935. § 37: “(a) Sections 16 through 23 of this 
Amendments. The 2019 amendment act are effective on and after October 1, 
substituted “Division of Correction” for 2017. (b) Section 15 of this act is effective 
“Department of Correction” and “Division on and after January 1, 2018.” 
of Community Correction” for “Depart- 
ment of Community Correction” through- 
out the section. 


SUBCHAPTER 12 — Community CORRECTION 


SECTION. SECTION. 
16-93-1202. Definitions. 16-93-1205. Operation and supervision of 
16-93-1203. Board of Corrections — Pow- community correction pro- 


ers and duties. erams. 
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SECTION. 
16-93-1207. Order of court. 
16-93-1208. Post commitment transfer. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


16-93-1202. Definitions. 
As used in this subchapter: 
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SECTION. 
16-93-1209. Liability. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1,-2019”. 


(1) “Board” means the Board of Corrections; 
(2) “Community correction” means: 


(A) Probation, a judicially imposed criminal sanction permitting 
varying levels of supervision of eligible offenders in the community; 

(B) Economic sanctions programs, including an active organized 
collection of fees, fines, restitution, day fines, day reporting centers, and 
penalties attached for nonpayment of fines; 

(C) Home detention programs, ranging from curfew programs to 
house arrest with and without electronic monitoring; 

(D) Community service programs, including both supervised and 
unsupervised work assignments and projects such that offenders pro- 
vide substantial labor benefit to the community; 

(EZ) Work-release programs, including residential and nonresidential 
forms of labor, with salary, in the community; 

(F) Restitution programs, an organized collection and dissemination 
of restitution by a designated entity within the community correction 
range of services, including, when necessary, the use of restitution 
centers such that the offender is held accountable and the victim 
receives restitution ordered by the court in a timely fashion; 

(G)G) Community correction facilities, multipurpose facilities en- 

compassing security, correction, and services such that offenders can 

be housed therein when necessary but can also be assigned to or 

access correction programs and services which are housed there. 
(ii) Included therein are revocation centers, restitution centers, 

work-release centers, and community correction centers; 

(H) Boot camps, highly regimented programs encompassing strict 
discipline, education, treatment, and counseling designed to have the 
greatest positive impact on the offender in the shortest period of time; 
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(I) Drug and alcohol treatment services, including both inpatient 
and outpatient drug and alcohol abuse treatment and counseling 
provided by qualified community correction service provider programs 
for correctional clients; | 

(J) Educational programs, including programs focused on the acqui- 
sition of basic learning skills, general educational developmental prepa- 
ration, literacy training, and other applicable areas of education that 
are of value to correctional clients; 

(K) Vocational programs, focused on the learning of a marketable 
skill by correctional clients utilizing qualified vocational and technical 
community correction service provider programs whenever possible; 

(L) Job skills programs, focused on the acquisition of basic job skills, 
especially those related to how to get a job and how to keep a job; 

(M) Mental health treatment services, including both inpatient and 
outpatient mental health, family, and psychological counseling and 
treatment provided by qualified community correction service provider 
programs for correctional clients; 

(N) Parole, an administrative condition permitting state supervision 
of eligible offenders sentenced to state correctional facilities and re- 
leased therefrom to community correction programs or supervision; 

(O) Post-prison supervision, an administrative condition permitting 
state supervision of offenders sentenced to state correctional facilities 
and transferred from there to community correction programs or 
community supervision; and 

(P) Pretrial programs, including the supervision and monitoring of 
certain defendants while awaiting sentencing or disposition by a court; 

(3) “Community correction service provider program” means a public 
or private organization which provides treatment, guidance, training, 
support, or other rehabilitative services to individual offenders, of- 
fender groups, and their families in such areas as health, education, 
vocational training, special education, social services, psychological 
counseling, alcohol and drug treatment, and other applicable correc- 
tional concerns; 

(4) “Division of Community Correction” means the administrative 
structure in place to oversee the development and operation of commu- 
nity correction facilities, programs, and services, including probalion 
and parole supervision; 

(5) “Division of Correction” means the administrative structure in 
place to oversee the daily operation of secure prison facilities; 

(6) “Eligibility” or “eligible offender” means any person convicted of a 
felony who is by law eligible for such sentence or who is otherwise under 
the supervision of the Division of Community Correction and who falls 
within the population targeted by the General Assembly for inclusion in 
community correction facilities and who has not been subject to a 
disciplinary violation for a violent act or for sexual misconduct while in 
the custody of a jail or correctional facility and does not have a current 
or previous conviction for a: violent or sexual offense listed under 
subdivision (10)(A)(iii) of this section; 
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(7) “Incarceration” means commitment to the Division of Correction; 

(8) “Supervision” means direct supervision at varying levels of inten- 
sity by either probation officers, in the case of sentences to probation 
with a condition of community correction, or parole and post-prison 
supervision officers, in the case of offenders eligible for release on parole 
or offenders transferred to community correction or community super- 
vision from the Division of Correction; 

(9) “Suspended imposition of sentence” means a procedure whereby 
a defendant who pleads or is found guilty of an offense is released by the 
court without pronouncement of sentence and without supervision; 

(10)(A)G) “Target group” means a group of offenders and offenses 

determined to be, but not limited to, theft, theft by receiving, hot 

checks, residential burglary, commercial burglary, failure to appear, 
fraudulent use of credit cards, criminal mischief, breaking or enter- 
ing, drug paraphernalia, driving while intoxicated, fourth or subse- 

quent offense, all other Class B felonies, Class C felonies, or Class D 

felonies that are not either violent or sexual and that meet the 

eligibility criteria determined by the General Assembly to have 

significant impact on the use of correctional resources, Class A 

controlled substance felonies and Class B controlled substance felo- 

nies, and all other unclassified felonies for which the prescribed 
limitations on a sentence do not exceed the prescribed limitations for 

a Class B felony and that are not either violent or sexual. 

(ii) Offenders committing solicitation, attempt, or conspiracy of the 
substantive offenses listed in subdivision (10)(A)(i) of this section are 
also included in the group. 

(iii) As used in this subdivision (10)(A), “violent or sexual” includes 
all offenses against the person codified in § 5-10-101 et seq., § 5-11- 
101 et seq., § 5-12-101 et seq., § 5-13-201 et seq., § 5-13-301 et seq., 
and § 5-14-101 et seq., any offense containing as an element of the 
offense the use of physical force, the threatened use of serious 
physical force, the infliction of physical harm, or the creation of a 
substantial risk of serious physical harm, and an offense for which 
the offender is required to register as a sex offender under the Sex 
Offender Registration Act of 1997, § 12-12-901 et seq. 

(iv) For the purpose of the sealing of a criminal record under 
§ 16-93-1207, “target group” includes any misdemeanor conviction 
except a misdemeanor conviction for which the offender is required to 
register as a sex offender or a misdemeanor conviction for driving 
while intoxicated. 

(B) Except for those offenders assigned to a technical violator pro- 
gram, only those offenders and offenses falling within the target group 
population may access community correction facilities whether by 
judicial transfer, administrative transfer, drug court sanction, or pro- 
bation sanction. 

(C) Final determination of eligibility for placement in any commu- 
nity correction center or program is the responsibility of the Division of 
Community Correction; 
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(11) “Transfer” means an administrative condition permitting trans- 
fer of eligible offenders sentenced to traditional state correctional 
facilities to community correction facilities, programming, and commu- 


nity supervision, provided that only target offenders are eligible for the 


facilities; 


(12)(A) “Transfer date” means the earliest date on which an offender 
is eligible for transfer from the Division of Correction to the Division of 


Community Correction. 


(B) The date may be extended based on disciplinary behavior while 
under the custody of the Division of Correction; and 

(13) “Trial court” means any court of this state having jurisdiction of 
an eligible offender and the power to sentence the eligible offender to 
the included options, subject to eligibility determination by the Division 


of Community Correction. 


History. Acts 1993, No. 531, § 3; 1993, 
No. 548, § 3; 1995, No. 577, § 1; 1997, No. 
279, °§ 15) 1997,“No.-945, °§ 2; 2001, No. 
12554$.913, 2003, Non 245) §..1522003,.No; 
1018, § 1; 2005, No. 1994, § 287; 2007, 
No. 744, § 3; 2013, No. 1460, § 14; 2015, 
No. 5495" §* 2; ©2017, No. °423)"§$ > 24-26; 
2019, No. 910, §§ 936-939. 

Amendments. The 2017 amendment, 
in (6), inserted “or who is otherwise under 
the supervision of the Department of 
Community Correction”, deleted “or who 
is otherwise under the supervision of the 
Department of Community Correction” 
following “community correction facili- 
ties”, and added “and does not have a 
current or previous conviction for a violent 
or sexual offense listed under subdivision 
(10)(A)Gii) of this section”; in (10)(A)(i), 
inserted “Class B felonies” in the middle 


and substituted “Class B” for “Class C” 
near the end; added “and an offense for 
which the offender is required to register 
as a sex offender under the Sex Offender 
Registration Act of 1997, § 12-12-901 et 
seq.” in (10)(A)Gii); in (10)(B), substituted 
“Except for those offenders assigned to a 
technical violator program, only those of- 
fenders” for “Offenders” and “whether by 
judicial transfer, administrative transfer, 
drug court sanction, or probation sanc- 
tion” for “pursuant to § 16-93-1208”; 
added (10)(C); and added “subject to eligi- 
bility determination by the Department of 
Community Correction” in (13). 

The 2019 amendment substituted “Di- 
vision of Community Correction” for “De- 
partment of Community Correction” and 
“Division of Correction” for “Department 
of Correction” throughout the section. 


16-93-1203. Board of Corrections — Powers and duties. 


The Board of Corrections shall have the following duties and respon- 
sibilities with regard to community correction programming: 
(1) Establish community correction programs to which eligible of- 


fenders may be assigned as a condition of probation, sentenced to by the 
trial court pursuant to this subchapter, paroled to upon release from 
incarceration, or transferred to after incarceration in the Division of 
Correction; 

(2) Notify the trial courts of the state having criminal jurisdiction of 
the availability of certified and approved community correction pro- 
grams; 

(3) Establish standards for the monitoring, auditing, and certifica- 
tion of community correction programs; 
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(4) Establish rules relating to the operation of community correction 
programs and the supervision of eligible offenders participating 
therein; 

_ (5) Promote cooperation among the courts and various law enforce- 
ment and correctional agencies of this state in the implementation of 
community correction programs; 

(6) Direct the departments, divisions, and other entities involved in 
the implementation of community correction options in a manner that 
will promote the safety and welfare of the people of this state; 

(7) Establish rules and procedures which shall be required or 
deemed appropriate for the implementation and ongoing operation of 
community correction; and 

(8) Establish minimum standards of eligibility and certification 
processes for all community correction programs eligible to receive 
offenders under this subchapter. 


History. Acts 1993, No. 531, § 4; 1993, lowing “rules” in (4); and deleted “regula- 
No. 548, § 4; 2005, No. 1994, § 287; 2019, tions” following “rules” in (7). 
No. 31D) $$ 1312 69373-72019" No. 910; The 2019 amendment by No. 910 sub- 
§§ 940, 941. stituted “Division of Correction” for “De- 
Amendments. The 2019 amendment partment of Correction” in (1); and in- 
by No. 315 deleted “and regulations” fol- _serted “divisions” in (6). 


16-93-1205. Operation and supervision of community correc- 
tion programs. 


(a) The Board of Corrections shall promulgate policies and rules 
relating to the operation of community correction facilities and pro- 
grams, the supervision of eligible offenders participating therein, and 
the termination of that participation, including but not limited to: 

(1) The terms, conditions, and qualifications of program eligibility; 

(2) The time to be spent in specific correction and treatment pro- 
grams designated as community correction; 

(3) Receipt of compensation in the form of fees or other available 
sources from the eligible offender while participating in a community 
correction program; 

(4) Allocation of compensation received by an eligible offender while 
participating in a community correction program, including designa- 
tion to the Division of Community Correction of a percentage of any 
compensation received for the purpose of defraying the costs to the 
division of establishing and operating community correction programs 
and the costs of the offender’s custody and care; 

(5) Receipt of compensation from public entities who benefit from the 
labor of offenders involved in community correction work programs; 
and 

(6) Collection of economic sanctions imposed by the court, including, 
but not limited to, restitution, fines, fees, or other monetary penalties 
attached to an offender’s sentence. 
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(b) The division shall supervise all eligible offenders participating in 
any community correction program with the goal of promoting the 
safety and welfare of the people of the state. 


History. Acts 1993, No. 531, § 5; 1993, substituted “policies and rules” for “poli- 
No. 548, § 5; 2005, No. 1994, § 287; 2019, cies, rules, and regulations” in the intro- 


No. 315, § 1314. ductory language of (a). 
Amendments. The 2019 amendment 


16-93-1207. Order of court. 


(a) Upon the sentencing or placing on probation of any person under 
the provisions of this subchapter, the sentencing court shall issue an 
order or commitment, whichever is appropriate, in eee setting 
forth the following: 

(1) That the offender is being: 

(A) Committed to the Division of Correction; 

(B) Committed to the Division of Correction with judicial transfer 
to the Division of Community Correction; 

(C) Placed on suspended imposition of sentence; 

(D) Placed on probation under the provisions of this subchapter; or 

(E) Committed to a county jail for a misdemeanor offense commit- 

ted after January 1, 2007; 

(2) That the offender has knowledge and understanding of the 
consequences of the sentence or placement on probation and violations 
thereof; 

(3) A designation of sentence or supervision length along with 
community correction program distinctions of that sentence or super- 
vision length; 

(4) Any applicable terms and conditions of the sentence or probation 
term; and 

(5) Presentence investigation or sentencing information, including, 
but not limited to, criminal history elements and other appropriate or 
necessary information for correctional use. 

(b)(1) Upon the successful completion of probation or a commitment 
to the Division of Correction with judicial transfer to the Division of 
Community Correction or a commitment to a county jail for one (1) of 
the offenses targeted by the General Assembly for community correc- 
tion placement, the court may direct that the record of the offender be 
sealed with regards to the offense of which the offender was either 
convicted or placed on probation under the condition that the offender 
has no more than one (1) previous felony conviction and that the 
previous felony was other than a conviction for: 

(A) A capital offense; 

(B) Murder in the first degree, § 5-10-102; 
(C) Murder in the second degree, § 5-10-103; 
(D) Rape, § 5-14-1038; 

(E) Kidnapping, § 5-11-102; 

(F) Aggravated robbery, § 5-12-103; or 
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(G) Delivering controlled substances to a minor as prohibited in 
the former § 5-64-410. 

(2) The fact that a prior felony conviction has been previously sealed 
shall not prevent its counting as a prior conviction for the purposes of 
this subsection. 

(3) The procedure, effect, aid definition of “sealed” for the purposes 
of this subsection shall.be in accordance with that established in the 
Comprehensive Criminal Record Sealing Act of 2013, § 16-90-1401 et 
seq. 

(c) A court as a condition of probation shall order the defendant to: 

(1)(A)G) Enroll in and complete a vocational, technical, educational, 

or similar program if the court finds that the defendant’s lack of an 

employable or marketable skill oes to the defendant’s being 
unemployed. 

(ii) The court may order the person to pay tuition for any voca- 
tional, technical, educational, or similar program in installments 
after the completion of the vocational, technical, educational, or 
similar program. 

(B) If the defendant is on probation at the end of the vocational, 
technical, educational, or similar program required under subdivi- 
sion (c)(1)(A) of this section, he or she shall be required to work in 
suitable employment for the remainder of his or her probation or for 
three (3) years, whichever occurs earlier; or 
(2) Work consistently in suitable employment for the entire duration 

of his or her probation or for three (3) years, whichever occurs earlier. 


History. Acts 1993, No. 531, § 7; 1993, substituted “Division of Correction” for 


No. 548, § 7; 1995, No. 998, § 10; 2005, 
No. 1994, § 477; 2007, No. 744, § 4; 2013, 
No. 1460, § 15; 2015, No. 1198, § 9; 2019, 
No. 910, 8§ 942, 943. , 


“Department of Correction” and “Division 
of Community Correction” for “Depart- 
ment of Community Correction” through- 
out the section. 


Amendments. The 2019 amendment 
RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- Minors or Frequenting Places Where Mi- 
cation of Conditions of Probation or Su-. nors Congregate — State Cases. 4 
pervised Release Prohibiting Contact with A.L.R.7th Art. 3 (2015). 


16-93-1208. Post commitment transfer. 


(a)(1)(A) Upon commitment of an eligible offender to the Division of 
Correction, the Division of Correction will transfer the eligible 
offender to a community correction program, when he or she reaches 
his or her transfer date, in accordance with the rules promulgated by 
the Board of Corrections and conditions set by the Parole Board. 
(B) Legal custody of inmates transferred to the Division of Com- 
munity Correction shall remain with the Division of Correction 
unless altered by court order. 
(2) A person eligible for release from incarceration on parole may be 
placed in community correction programming while under parole 
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supervision upon the recommendation of the condition by the releasing 
authority. 

(b)(1) The Board of Corrections and the Division of Correction are 
authorized to release medical and psychological data in their possession 
to a community correction service provider concerning an eligible 
offender transferred to that community correction program. | 

(2) The community correction service provider shall use any medical 
or psychological data received from the Division of Correction and the 
Board of Corrections in compliance with rules concerning the use of 
that data as adopted by the Board of Corrections. 


History. Acts 1993, No. 531, § 8; 1993, 
No. 548, § 8; 1995, No. 1170, § 2; 2005, 
No. 186, § 2; 2005, No. 1994, § 288; 2019, 
No. 315, § 1315; 2019, No. 910, § 944. 

Amendments. The 2019 amendment 
by No. 315 deleted “and regulations” fol- 


The 2019 amendment by No. 910 sub- 
stituted “Division of Correction” for “De- 
partment of Correction” throughout the 
section; and substituted “Division of Com- 
munity Correction” for “Department of 
Community Correction” in (a)(1)(B). 


lowing “rules” in (a)(1)(A). 


16-93-1209. Liability. 


The Division of Correction, the Board of Corrections, the Division of 
Community Correction, the Parole Board, and all governmental agen- 
cies and units utilizing eligible offenders in community correction 
programs as defined in this subchapter are immune from liability and 
suit for damages, and no tort action shall le against the Division of 
Correction, the Board of Corrections, the Division of Community 
Correction, the Parole Board, and any governmental agency or unit or 
any of their employees because of any acts of eligible offenders utilized 


under the provisions of this subchapter. 


History. Acts 1993, No. 531, § 9; 1998, 
No. 548, § 9; 2005, No. 1994, § 288; 2019, 
No. 910, § 945. 

Amendments. The 2019 amendment 
substituted “Division of Correction” for 


“Department of Correction” twice and “Di- 


vision of Community Correction” for “De- 


partment 
twice. 


of Community Correction” 


SUBCHAPTER 16 — TRANSITIONAL HousinG FActrities 


SECTION. 

16-93-1601. Legislative intent. 

16-93-1602. Definitions. 

16-93-1603. Powers and duties of the 
Board of Corrections. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 


SECTION. 

16-93-1604. Powers and duties of the Di- 
vision of Community Cor- 
rection. 

16-93-1605. License required. 


lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
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classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 


PROBATION AND PAROLE 


16-93-1603 


fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 


the new provisions at the beginning of the 1, 2019”. 


16-93-1601. Legislative intent. 


It is the intent of the General Assembly to: 

(1) Establish rules for facilities that house offenders who have been 
transferred, paroled, or placed on probation through the Arkansas 
criminal justice system in order to promote, protect, and improve the 
health, safety, and welfare of the citizens of the State of Arkansas; and 

(2) Establish these rules in order to help reduce recidivism in our 
criminal justice system and to provide rules to protect the individuals in 
the programs and to protect the neighborhoods and communities in 


which the programs and facilities are located. 


History. Acts 2005, No. 1878, § 1; 
2019, No. 315, § 1316. 
Amendments. The 2019 amendment 


16-93-1602. 
As used in this subchapter: 


Definitions. 


substituted “rules” for “regulations” pre- 
ceding the first occurrence of “to protect” 
in (2). 


(1) “Applicant” means any individual, business, or organization that 
has applied to receive an Arkansas transitional housing facility license; 
(2) “License” means an Arkansas transitional housing facility if 


cense; and 


(3)(A) “Transitional housing” means a program that provides hous- 
ing for one (1) or more offenders who either have been transferred or 
paroled from the Division of Correction by the Parole Board or placed 
on probation by a circuit court or district court. 

(B) An offender’s home or the residence of an offender’s family 
member shall not be considered a transitional housing facility as 


used in this subchapter. 


History. Acts 2005, No. 13878, § 2; 
2019, No. 910, § 946. 
Amendments. The 2019 amendment 


substituted “Division of Correction” for 
“Department of Correction” in (3)(A). 


16-93-1603. Powers and duties of the Board of Corrections. 


(a) The Board of Corrections shall promulgate rules or develop 
administrative directives that set minimum standards for all transi- 
tional housing facilities in the State of Arkansas. 

(b)(1) The Parole Board, a district court, or a circuit court shall not 
release a transferee, parolee, or probationer to a transitional housing 
facility as a resident unless the transitional housing facility provides a 
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copy of a current license issued by the Division of Community Correc- 
tion under § 16-93-1604. 

(2) The transitional housing facility shall comply with all the stan- 
dards set by the rules or administrative directives established by the 
Board of Corrections under subsection (a) of this section. 

(c) The rules and administrative directives described in subsection 
(a) of this section shall include at least the following: 

(1) Compliance with any local health and safety codes, eine 
housing codes, fire codes, plumbing codes, and electrical codes, set by 
the jurisdiction or jurisdictions in which the transitional housing 
facility is located; 

(2) Compliance with any local zoning ordinances; 

(3) Compliance with any state and federal health and safety codes; 

(4) Consideration of geographic dispersement of transitional housing 
facilities; 

(5) Allowable ratio of transitional housing facility square footage to 
residents; and 

(6) Allowable ratio of bathing facilities and restroom facilities to 
residents. 

(d) Each transitional housing facility shall be licensed by its type. 

(e) As used in this section, “transitional housing facility” includes a 
reentry, self-governed, or other type of post-incarceration housing as 
approved by the Board of Corrections and licensed by the division. 


History. Acts 2005, No. 1878, § 2; in (a); inserted “or administrative direc- 
2009, No. 615, § 1; 2019, No. 159, § 1. tives” in (b)(2); inserted “and administra- 
Amendments. The 2019 amendment tive directives” in the introductory lan- 


inserted “or develop administrative direc- guage of (c); rewrote (d); and added (e). 
tives” and deleted “shall” following “that” 


16-93-1604. Powers and duties of the Division of Community 
Correction. 


(a) The Division of Community Correction shall implement the rules 
or administrative directives described in § 16-93-1603. 

(b)(1) The division shall be responsible for the enforcement of the 
rules and administrative directives established by the Board of Correc- 
tions under § 16-93-1603. 

(2) The division shall establish all procedures and forms that it 
deems necessary to implement the rules or administrative directives, 
and the procedures shall include, but not be limited to, the following: 

(A) Creating state-issued Arkansas transitional housing facility 
licenses by type for applicant facilities that have met the standards 
established by the rules and administrative directives of the board; 

(B) Establishing the process to be followed by an applicant in 
making application to the division to receive a license to operate an 
approved transitional housing facility, which shall include a reason- - 
able application fee to be established by the board; 

(C) Establishing procedures for the division to accept applications 
for facilities wishing to obtain a license to operate a transitional 
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housing facility and to investigate whether applicants meet the 
standards established by the rules and administrative directives of 
the board; | 

(D)G) Establishing procedures for the division to notify an appli- 
cant when its application has been approved or denied. 

(ii) All denials shall specify in writing the reason for the applica- 
tion’s denial; 

(EK) Establishing procedures to investigate complaints that a li- 
censed transitional housing facility is in violation of the standards 
established by the rules and administrative directives of the board; 

(F) Establishing procedures for the division to suspend or revoke a 
license when a license holder is no longer in compliance with or 
violates the rules and administrative directives of the board; and 

(G) Establishing procedures for the division to impose civil penal- 
ties for the operation of a transitional housing facility without a valid 
license issued by the division. 

(c) The Director of the Division of Community Correction and the 
staff of the division shall provide administrative support to the board. 


History. Acts 2005, No. 1378, § 2; deleted “on or before July 1, 2006” from 
2009) No? 615.8 272019, Nom159.8 2: the end of (a); inserted “and administra- 

Amendments. The 2019 amendment tive directives” throughout (b); substi- 
inserted “or administrative directives” in tuted “licenses by type” for “license” in 
(a) and the introductory language of (b)(2);__ (b)(2)(A); and made a stylistic change. 


16-93-1605. License required. 


(a) In order to operate a transitional housing facility for criminal 
offenders who have been transferred, paroled, or placed on probation 
through the Arkansas criminal justice system, the operator shall obtain 
a license by facility type from the Division of Community Correction. 

(b)(1) Operation of a transitional housing facility without a license 
issued by the division shall result in the imposition of civil penalties 
against the operator by the division. 

(2) Civil penalties for operation of a transitional housing facility 
without a valid license shall not exceed five hundred dollars ($500) per 
day for each day the violation continues. 

(3) However, no civil penalty may be assessed until the person 
charged with the violation has been given the opportunity for a hearing 
on the violation. 

(c) A criminal offender who has been transferred, paroled, or placed 
on probation through the Arkansas criminal justice system shall not be 
sent via court order to a transitional housing facility that is not properly 
licensed by the division. 


History. Acts 2009, No. 615, § 3; 2019, Amendments. The 2019 amendment 
No. 159, § 3. inserted “by facility type” in (a). 


16-95-105 
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CHAPTER 95 
INTERSTATE AGREEMENT ON DETAINERS 


v 


SECTION. 
16-95-105. Escape — Penalty. 
16-95-107. Administration. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


16-95-105. Escape — Penalty. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019”. 


Any prisoner who shall escape from custody while in another state or 
jurisdiction pursuant to the Agreement on Detainers shall be guilty of 
a felony and upon conviction shall be sentenced to a term of not less 
than three (3) years nor more than five (5) years in the Division of 


Correction. 


History. Acts 1971, No. 705, § 5;A.S.A. 
1947, § 48-3205; Acts 2019, No. 910, 
§ 947. 


16-95-107. Administration. 


Amendments. The 2019 amendment 
substituted “Division of Correction” for 
“Department of Correction”. 


The Director of the Division of Correction or his or her designee is 
authorized to serve as central administrator of, and information agent 


for, the Agreement on Detainers. 


History. Acts 1971, No. 705, § 7;A.S.A. 
1947, § 43-3207; Acts 2017, No. 305, § 2. 
Amendments. The 2017 amendment 


substituted “or his or her designee is” for 
“is designated and”. 
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SENTENCING 


16-97-101 


CHAPTER 96 
PROCEEDINGS IN INFERIOR COURTS 


SUBCHAPTER 5 — APPEALS TO CircuIT CouRT 


16-96-501. [Superseded.] 


Publisher’s Notes. The Publisher’s 
Note is being set out to reflect its revision. 
See now Arkansas Rule of Criminal 


16-96-505. [Superseded.] 


Publisher’s Notes. The Publisher’s 
Note is being set out to reflect its revision. 
This section was superseded by former 
Arkansas Inferior Court Rule 9. See Bock- 
snick v. City of London, 308 Ark. 599, 825 


16-96-507. Trial de novo. 


Procedure 36(a). This section was derived 
from Acts 1945, No. 197, § 2;A.S.A. 1947, 
§ 44-502. 


S.W. 2d 267 (1992); see now Ark. R. Crim. 
P. 36. The section was derived from Acts 
1905, No. 151, § 2, p. 375; C. & M. Dig:, 
§ 3383; Pope’s Dig., § 4226; A.S.A. 1947, 
§ 44-505. 


CASE NOTES 


Appellate Jurisdiction. 

Circuit court clearly erred when it 
found that it could not rule on defendant’s 
constitutional challenge to a city ordi- 
nance; although defendant had not raised 
the claim in the municipal court, appeals 
from a municipal court to circuit court are 


tried de novo under § 16-96-507, defen- 
dant was permitted to raise an argument 
for the first time on de novo review, and it 
was undisputed that he had raised the 
constitutional claim before the circuit 
court. Wright v. City of Bearden, 2017 Ark. 
App. 534, 532 S.W.3d 611 (2017). 


CHAPTER 97 
SENTENCING 


16-97-101. Bifurcated sentencing procedures. 


CASE NOTES 


ANALYSIS 


Construction. 
Alternative Sentences. 
Voir Dire. 


Construction. 

The permissive tone of the language in 
subdivision (4) is unmistakable in that the 
trial court has discretion and “may” give 
the alternative sentence instruction. 
Hayes v. State, 2018 Ark. App. 158, 544 
S.W.3d 587 (2018). 


Alternative Sentences. 

Defendant was charged as a habitual 
offender, having been previously convicted 
of four felonies, and the jury convicted him 
of a Class D felony for possessing a usable 
amount of cocaine, and thus the jury could 
have imposed punishment within a range 
of zero years to not more than 15 years in 
prison; the circuit court explicitly consid- 
ered defendant’s criminal history and de- 
termined that an alternative sentence of 
probation would not be appropriate, and 
this was not an abuse of discretion, but an 


16-97-103 


exercise of it. Wells v. State, 2017 Ark. 
App. 174, 518 S.W.3d 106 (2017). 

Alternative sentence instruction was 
requested at the outset of sentencing, the 
trial court replied that it usually waited 
until the end of such proceedings to con- 
sider it, and when requested at the end, 
the trial court rejected it, and thus the 
trial court did exercise its discretion and 
no abuse of discretion was found. Mor- 
evover, defendant could not demonstrate 
prejudice, as the jury sentenced him for 
Class B felony first-degree battery to the 
maximum prison term, plus a $10,000 
fine, and it strained credulity to argue 
that the jury would have recommended 
probation had it been given the option. 
Hayes v. State, 2018 Ark. App. 158, 544 
S.W.3d 587 (2018). 

Section 16-90-107(d) did not apply to 
defendant’s case where the jury fixed his 
sentences at 20 years’ imprisonment on a 
battery count and 10 years’ imprisonment 
on a firearm count, recommended the 
terms be served consecutively, and its rec- 
ommendation of an alternative sentence 
of probation was not binding on the court. 


16-97-1003. Evidence. 
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McElroy v. State, 2018 Ark. App. 342, 553 
S.W.3d 182 (2018). 

Circuit court did not err in denying 
defendant’s request for an alternative sen- 
tencing instruction; the circuit court con- 
sidered that defendant had now been con- 
victed of three counts of sexual assault. 
against very young children, and preju- 
dice could not be shown, as the jury im- 
posed a sentence more severe than the 
minimum sentencing option, indicating 
the jury would not have imposed an alter- 
native sentence if provided that option. 
Mondy v. State, 2019 Ark. App. 290, 577 
S.W.3d 460 (2019). 


Voir Dire. 

Circuit court did not violate defendant’s 
right to a bifurcated trial when it included 
the word “feloniously” in the description of 
the charges read during voir dire; the 
court had considered the issue, decided it 
was necessary to inform the jury of the 
nature of the charges as required by Ark. 
R. Crim. P. 32.2, and provided a caution- 
ary statement after reading the informa- 
tion so as to limit any prejudice. Hall v. 
State, 2018 Ark. App. 411, 558 S.W.3d 399 
(2018). 


CASE NOTES 


ANALYSIS 


Admissibility. 
Character Evidence. 
Criminal History. 


Admissibility. 

Trial court did not abuse its discretion 
in admitting on-line chats and photo- 
graphs depicting snuff sexual acts found 
on defendant’s computer in the sentencing 
phase of his jury trial where the photos 
were the best method for the jury to gauge 
the veracity of defendant’s attempts to 
downplay his activities, and they directly 
challenged witness testimony about de- 
fendant’s care for his disabled wife and his 
good reputation in the community. Shreck 
v. State, 2016 Ark. App. 374, 499 S.W.3d 
677 (2016). 

In the sentencing hearing for defen- 
dant’s convictions under § 5-27-602, the 
circuit court did not abuse its discretion in 
admitting testimony from defendant’s for- 


mer stepdaughter in which she identified 
herself and her sister in photographs 
found at defendant’s residence and testi- 
fied about defendant’s past molestation of 
her when she was a child many years 
earlier; defendant’s history of attraction to 
underage girls was relevant to his charac- 
ter and the crimes for which he was con- 
victed. Antoniello v. State, 2018 Ark. App. 
105, 542 S.W.3d 878 (2018). 


Character Evidence. 

Trial court did not err in permitting 
questions regarding defendant’s past be- 
havior in the sentencing phase of his mur- 
der trial where he posed a broad question 
regarding his aggressiveness, thereby 
opening the door to questions regarding 
specific instances in which he had dis- 
played aggression. Kinsey v. State, 2016 
Ark. 393, 503 S.W.3d 772 (2016). 

Circuit court properly admitted into evi- 
dence, during the sentencing phase of 
defendant’s trial, conversations regarding 
“snuff” sex; while the evidence was obvi- 
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ously prejudicial to defendant, the evi- 
dence was both relevant and not unduly 
prejudicial. Defendant was convicted of 
conspiracy to commit rape of two minor 
children and he not only expressed his 
interest in snuff sex during the planning 
of the act with an undercover police officer, 
he also indicated that he was interested in 
performing it with minors. Shreck v. 
State, 2017 Ark. 39, 510 S.W.3d 750 
(2017). 


Criminal History. 
Circuit court did not abuse its discretion 
in allowing evidence of defendant’s previ- 


TREATMENT FOR DRUG ABUSE 


16-98-201 


ous convictions to be introduced during 
the sentencing phase after he was con- 
victed of a single misdemeanor count of 
harassment; the circuit court did not act 
improvidently, thoughtlessly, or without 
due consideration in deciding to admit the 
evidence, it recognized that the jury could 
give the evidence whatever weight it 
chose, and it acknowledged the defense’s 
prerogative to argue what weight the jury 
should give the evidence. Rose v. State, 
2018 Ark. App. 446, 558 S.W.3d 415 
(2018). 


CHAPTER 98 
TREATMENT FOR DRUG ABUSE 


SUBCHAPTER. 


2. PRETRIAL OR PosTTRIAL TREATMENT, INTERVENTION, AND DIvERSION PROGRAMS. 


3. ARKANSAS Druc Court Act. 


SUBCHAPTER 2 — PRETRIAL OR POSTTRIAL TREATMENT, INTERVENTION, AND 
DIvERSION PROGRAMS 


SECTION. 
16-98-201. Qualifications — Waiver. 


16-98-201. Qualifications — Waiver. 


Any judicial district, with the agreement of the parties, may establish 
a program whereby a defendant may be transferred to a pretrial or 
post-trial treatment program for drug abuse, provided that: 

(1) The treatment program is at least one (1) year in length and 
meets the minimum standards of treatment promulgated by the Divi- 
sion of Aging, Adult, and Behavioral Health Services of the Department 
of Human Services; 

(2) The charge or charges against the defendant carries a punish- 
ment which may be suspended; 

(3) The defendant waives his or her rights to a speedy trial and such 
other rights as are agreed to by the parties and executes a consent for 
a limited release of confidential information regarding treatment per- 
mitting the judge, the prosecutor, and the defense attorney access to 
information relating to attendance, attitude, participation, and results 
of drug screens; and | 

(4)(A) The defendant is eighteen (18) years of age or older. 

(B) This provision may be waived with the consent of the prosecut- 
ing attorney. 


16-98-303 


History. Acts 1994 (2nd Ex. Sess.), No. 
5S? 8 E2013 UNo?r POTTS 145420175 No: 
913, § 44. 

Amendments. The 2017 amendment 
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substituted “Division of Aging, Adult, and 
Behavioral Health Services” for “Division 
of Behavioral Health Services” in (1). 


SUBCHAPTER 3 — ARKANSAS Druc Court Act 


SECTION. 
16-98-3038. Drug court programs autho- 
rized. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 
16-98-306. Collection of data. 


classification of cabinet-level department 
secretaries’ and ‘Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
20192 


16-98-303. Drug court programs authorized. 


(a)(1) Each judicial district of this state is authorized to establish a 
drug court program under this subchapter. 
(2) Adrug court established under this subchapter shall be approved 


under § 16-10-139. 


(3)(A) A drug court program may be preadjudication or post-adjudi- 

cation for an adult offender or a juvenile offender. 

(B) A juvenile drug court program or services may be used in a 
delinquency case or a family in need of services case. 
(C) A juvenile drug court program or services may be used in a 

dependency-neglect case under § 9-27-334. 

(4) Notwithstanding the authorization described in subdivision (a)(1) 
of this section, a judge of a circuit court, drug court, or juvenile division 
of circuit court may not order any services or treatment under subsec- 
tion (b) of this section or § 16-98-305 unless: 

(A) An administrative and programmatic appropriation has been 


made for those purposes; 


(B) Administrative and programmatic funding is available for 


those purposes; and 


(C) Administrative and programmatic positions have been autho- 


rized for those purposes. 


(5) As determined by the Division of Community Correction, an adult 
drug court program established under this section shall target high- 
risk offenders and medium-risk offenders. 
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(b)(1) A drug court program shall incorporate services from the 
Division of Community Correction, the Department of Human Services, 
and the Administrative Office of the Courts. 

(2) Subject to an appropriation, funding, and position authorization, 
both programmatic and administrative, and subject to the require- 
ments of eligibility as defined in § 16-93-1202, the Division of Commu- 
nity Correction: 

(A) Shall: 

(i) Establish standards regarding the classification of a drug court 
program participant as a high-risk offender or medium-risk offender; 

(11) Provide positions for persons to serve as probation officers, 
drug counselors, and administrative assistants; 

(iii) Provide for drug testing for drug court program participants; 

(iv) Provide for intensive outpatient treatment for drug court 
program participants; 

(v) Provide for intensive short-term and long-term residential 
treatment for drug court program participants; and 

(vi) Develop clinical assessment capacity, including drug testing, 
to identify a drug court program participant with a substance 
addiction and develop a treatment protocol that improves the drug 
court program participant’s likelihood of success; and 

(B) May: 

(i) Provide for continuous alcohol monitoring for drug court pro- 
gram participants, including a minimum period of one hundred 
twenty (120) days; and 

(ii) Develop clinical assessment capacity, including continuous 
alcohol monitoring, to identify a drug court program participant with 
a substance addiction and develop a treatment protocol that improves 
the drug court program participant’s likelihood of success. 

(3) Subject to an appropriation, funding, and position authorization, 
both programmatic and administrative, the department shall: 

(A) Provide positions for persons to serve as drug counselors and 
administrative assistants in delinquency cases, dependency-neglect 
cases, and family in need of services cases; 

(B) Provide for drug testing for drug court program participants in 
delinquency cases, dependency-neglect cases, and family in need of 
services cases; 

(C) Provide for intensive outpatient treatment for drug court 
program participants in delinquency cases, dependency-neglect 
cases, and family in need of services cases; 

(D) Provide for intensive short-term and long-term residential 
treatment for drug court program participants in delinquency cases, 
dependency-neglect cases, and family in need of services cases; 

(EZ) Certify and license treatment providers and treatment facili- 
ties that serve drug court program participants; 

(F) Provide and oversee residential beds for drug court programs; 

(G) Oversee catchment area facilities for drug court programs; 

(H) Act as a liaison between the courts and drug court program 
participants; and 
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(I) Oversee performance standards for residential and long-term 
facilities providing services to drug court programs. 

(4) Subject to an appropriation, funding, and position authorization, 
both programmatic and administrative, the Administrative Office of the 
Courts shall: 

(A) Provide state-level coordination and support for drug court 
judges and their programs; 
(B) Administer funds for the maintenance and operation of local 
approved drug court programs; 
(C) Provide training and education to drug court judges and piven 
- professionals involved in drug court programs; 
(D) Operate as a liaison between drug court judges and other 
state-level agencies providing services to drug court programs; 
(EF) Develop criteria for determining new drug court locations that 
take into account: | 
(i) The current size of the defendant population that meets the 
criteria for drug court participation; 
(ii) Recent trends indicating an increasing defendant population 
that meets the criteria for drug court participation; | 
(ii) Existing drug treatment programs currently in place and 
operating through the courts, the county jail, or the Division of 

Correction; and 7 

(iv) The drug court program’s use of evidence-based practices by 
key partners involved in the prospective drug court including those to 
assess the needs of drug court participants in order to effectively 
target programming toward high-risk participants. 

(c)(1) A drug court program shall not be available to any defendant 
who: 

(A) Has a pending charge for a violent felony against him or her; 

(B) Has been convicted of a violent felony offense as defined in this 
subchapter or adjudicated delinquent as a juvenile of a violent felony 
offense; or 

_(C)G) Is required to register under the Sex Offender Registration 

Act of 1997, § 12-12-901 et seq. 

Gi) The exclusion under subdivision (c)(1)(C)(i) of this section shall 

not apply to the offense of prostitution, § 5-70-102. 

(2) Eligible offenses may be further restricted by the rules of a 
specific drug court program. 

(3) Nothing in this subchapter shall require a drug court judge to 
consider or accept every offender with a treatable condition or addic- 
tion, regardless of the fact that the controlling offense is eligible for 
consideration in the drug court program. 

(4) Any defendant who is denied entry to a drug court program shall 
be prosecuted as provided by law. 

(d)(1) Drug court programs may require a separate judicial process- 
ing system differing in practice and design from the traditional adver- 
sarial criminal prosecution and trial systems. 

(2) Adrug court team shall be designated by a circuit judge assigned 
to manage the drug court docket and may include a circuit judge, a 
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prosecuting attorney, a public defender or private defense attorney, one 
(1) or more addiction counselors, one (1) or more probation officers, one 
(1) or more private treatment provider representatives, and any other 
individual or individuals determined necessary by the drug court judge. 

(3)(A) The administrative judge of the judicial district shall desig- 

nate one (1) or more circuit judges to administer the drug court 

program. 

(B) Ifa county is in a judicial district that does not have a circuit 
judge who is able to administer the drug court program on a 
consistent basis, the administrative plan for the judicial circuit 
required by Supreme Court Administrative Order No. 14 may desig- 
nate a district court judge to administer the drug court program. 
(e) Each judicial district may develop a training and implementation 

manual for drug court programs with the assistance of the: 

(1) Department; | 

(2) Division of Elementary and Secondary Education; 

(3) Adult Education Section; 

(4) Division of Community Correction; and 

(5) Administrative Office of the Courts. 

(f) A Division of Drug Court Programs is created within the Admin- 
istrative Office of the Courts. The position of Drug Court Coordinator is 
created within the Division of Drug Court Programs, and the Drug 
Court Coordinator shall: 

(1) Provide assistance, counsel, and advice to the Specialty Court 
Program Advisory Committee; 

(2) Serve as a coordinator between drug court judges, the Division of 
Community Correction, the Division of Aging, Adult, and Behavioral 
Health Services of the Department of Human Services, private treat- 
ment provider representatives, and public health advocates; 

(3) Establish, manage, and maintain a uniform statewide drug court 
information system to track information and data on drug court 
program participants to be reviewed by the Specialty Court Program 
Advisory Committee; 

(4) Train and educate drug court judges and drug court staff in those 
judicial districts maintaining a drug court program; 

(5) Provide staff assistance to the Arkansas Drug Court Profession- 
als Association; 

(6) Oversee the disbursement of funds appropriated to the Adminis- 
trative Office of the Courts for the maintenance and operation of local 
approved drug court programs based on a formula developed by the 
Administrative Office of the Courts and reviewed by the Specialty Court 
Program Advisory Committee; and 

(7) Develop guidelines to be reviewed by the Specialty Court Pro- 
gram Advisory Committee to serve as a framework for developing 
effective local drug court programs and to provide a structure for 
conducting research and evaluation for drug court program account- 
ability. 
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(g)(1) A drug court program judge, on his or her own motion or upon 
a request from an offender, may order dismissal of a case and the 


sealing of the record if: 


(A) The offender has successfully completed a drug court program, 
as determined by the drug court program judge; 

(B) The offender has received aftercare programming; 

(C) The drug court program judge has received a recommendation 
from the prosecuting attorney for dismissal of the case and the 
sealing of the record; and 

(D) The drug court program judge, after considering the offender’s 
past criminal history, determines that dismissal of the case and the 
sealing of the record are appropriate. 

(2)(A) Except as provided in subdivision (g)(2)(B) of this section, if 
the offender has pleaded guilty or nolo contendere to or has been 
found guilty of an offense falling within a target group under 
§ 16-93-1202(10)(A)G) in another Arkansas court, the drug court 
program judge may order sealing and dismissal of the offense falling 
within a target group with the written concurrence of the other 


Arkansas court. 


(B) The following offenses are not eligible for sealing under subdi- 


vision (g)(2)(A) of this section: 


(i) Residential burglary, § 5-39-201(a); 

(i) Commercial burglary, § 5-39-201(b); 

Gili) Breaking or entering, § 5-39-202; and 

(iv) The fourth and subsequent offense of driving while intoxi- 


cated, § 5-65-103. 


(3) Unless otherwise ordered by the drug court program judge, 
sealing under this subsection shall be as described in the Comprehen- 
sive Criminal Record Sealing Act of 2013, § 16-90-1401 et seq. 


History. Acts 2003, No. 1266, § 3; 
2007, No. 1022, § 4; 2009, No. 1491, § 2; 
2011, No. 570, §§ 113-115; 2011, No. 1137, 
§ 3; 2013, No. 1107, § 15; 2013, No. 1460, 
§ 16; 2015, No. 895, §§ 32-35; 2017, No. 
423, § 27; 2017, No. 913, § 45; 2019, No. 
910, §§ 948-952. 

Amendments. The 2017 amendment 
by No. 423 inserted “and subject to the 
requirements of eligibility as defined in 
§ 16-93-1202” in the introductory lan- 
guage of (b)(2). 

The 2017 amendment by No. 913 sub- 
stituted “Division of Aging, Adult, and 
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Behavioral Health Services” for “Division 
of Behavioral Health Services” in (f)(2). 

The 2019 amendment substituted “Di- 
vision of Community Correction” for “De- 
partment of Community Correction” 
throughout the section; substituted “Divi- 
sion of Correction” for “Department of 
Correction” in (b)(4)(E)(@ii); substituted 
“Division of Elementary and Secondary 
Education” for “Department of Education” 
in (e)(2); and substituted “Adult Educa- 
tion Section of the Division of Workforce 
Services” for “Department of Career Edu- 
cation” in (e)(3). 


(a)(1) An approved drug court program shall collect and provide 
monthly data on drug court applicants and all participants as required 
by the Specialty Court Program Advisory Committee in accordance 
with the rules promulgated under § 10-3-2901. 
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(2) The data shall include: 

(A) The total number of applicants; 

(B) The total number of participants; 

(C) The total number of successful applicants; 

(D) The total number of successful participants; 

(KX) The total number of unsuccessful participants and the reason 
why each unsuccessful participant did not complete the drug court 
program; 

(F) Information about what happened to each unsuccessful partici- 
pant; 

(G) The total number of participants who were arrested for a new 
criminal offense while in the drug court program; 

(H) The total number of participants who were convicted of a new 
criminal offense while in the drug court program; 

(1) The total number of participants who committed a violation of 
one (1) or more conditions of the drug court program and the resulting 
sanction; 

(J) The results of the initial risk-needs assessment or other appro- 
priate clinical assessment conducted on each participant; 

(K) The total amount of time each program participant was in the 
drug court program; and 

(L) Any other data or information as required by the Specialty 
Court Program Advisory Committee in accordance with the rules 
promulgated under § 10-3-2901. 

(b) The data collected for evaluation purposes under subsection (a) of 
this section shall: 

(1) Include a minimum standard data set developed and specified by 
the Specialty Court Program Advisory Committee; and 

(2) Be maintained in the court files or be otherwise accessible by the 
courts and the Specialty Court Program Advisory Committee. 

(c)(1) As directed by the Specialty Court Program Advisory Commit- 
tee, after an individual is discharged either upon completion or termi- 
nation of a drug court program, the drug court program shall conduct, 
as much as practical, follow-up contacts with and reviews of former 
drug court participants for key outcome indicators of drug use, recidi- 
vism, and employment. 

(2)(A) The follow-up contacts with and reviews of former drug court 

participants shall be conducted as frequently and for a period of time 

as determined by the Specialty Court Program Advisory Committee 
based upon the nature of the drug court program and the nature of 
the participants. 

(B) The follow-up contacts with and reviews of former drug court 
participants are not extensions of the drug court’s jurisdiction over 
the drug court participants. 

(d) For purposes of standardized measurement of success of drug 
court programs across the state, the Specialty Court Program Advisory 
Committee shall adopt an operational definition of terms such as 
“recidivism”, “retention”, “relapses”, “restarts”, “sanctions imposed”, 


16-98-306 PRACTICE, PROCEDURE, AND COURTS 126 
and “incentives given” to be used in any evaluation and report of drug 
court programs. 

(e) Each drug court program shall provide to the Specialty Court 
Program Advisory Committee all information requested by the Spe- 
cialty Court Program Advisory Committee. 

(f) The Division of Drug Court Programs, the Division of Community 
Correction, the Division of Aging, Adult, and Behavioral Health Ser- 
vices of the Department of Human Services, and the Arkansas Crime 
Information Center shall work together to share and make available 
data to provide a comprehensive data management system for the 
state’s drug court programs. | 

(g) The Administrative Office of the Courts shall collect monthly data 
reports submitted by approved drug courts and provide the monthly 


data reports to the Specialty Court Program Advisory Committee. 

(h) The Specialty Court Program Advisory Committee shall: 

(1) Submit a report by July 1 of each year summarizing the data 
collected and outcomes achieved by all approved drug courts; and 

(2) Contract with a third-party evaluator every three (3) years. to 
conduct an evaluation on the effectiveness of the drug court program in 
complying with the key components of § 16-98-302(b). 


History. Acts 2007, No. 1022, § 5; 
2011, No. 570, § 116; 2015, No. 895, § 40; 
2017, No. 253, § 2; 2017, No. 9138, § 46. 

- Amendments. The 2017 amendment 
by No. 253 substituted “Specialty Court 
Program Advisory Committee” for “Divi- 


sion of Drug Court Programs” at the end 
of (e). 

The 2017 amendment by No. 913 sub- 
stituted “Division of Aging, Adult, and 
Behavioral Health Services” for “Division 
of Behavioral Health Services” in (f). 


CHAPTER 99 


PERFORMANCE INCENTIVE FUNDING FOR 
RECIDIVISM AND CRIME REDUCTION 


SUBCHAPTER. 
1. PERFORMANCE INCENTIVE Act oF 2011. 


SUBCHAPTER 1 — PERFORMANCE INCENTIVE AcT oF 2011 


SECTION. 

16-99-101. Purpose and intent. 

16-99-102. Program authorized — Ad- 
ministration. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 


SECTION. 

16-99-103. Application. | 

16-99-104. Implementation. 

16-99-105. Reporting and data collection. 


these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
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ciencies Act transition team’ should be- declared to exist, and Sections 1 through 
come effective at the beginning of the 6343 of this act being necessary for the 
fiscal year to allow for implementation of preservation of the public peace, health, 
the new provisions at the beginning of the and safety shall become effective on July 
fiscal year. Therefore, an emergency is 1, 2019”. 


16-99-101. Purpose and intent. 


(a) Both state and local agencies that implement criminal justice 
practices resulting in outcomes that reduce commitments to the Divi- 
sion of Correction should be rewarded. | 

(b) If a state agency, county, or judicial district has implemented 
proven risk-reduction strategies that reduce the number of offenders 
returning to the Division of Correction with no resultant increase in the 
crime rate; then, in order to reward the state agency, county, or judicial 
district and as an incentive to encourage similar practices elsewhere, 
the state agency, county, or judicial district should receive a monetary 
reward to continue those practices. 

(c) The award would represent a portion of the monetary savings 
from the costs that would have been incurred had the state agency, 
county, or judicial district not reduced its impact on the Division of 
Correction. 

(d) The goal of this subchapter is to align state and local fiscal 
incentives by rewarding the Division of Community Correction, county 
governments, and judicial districts for each entity’s role in reducing its 
impact on the Division of Correction. 


History. Acts 2011, No. 570, § 117; “Department of Correction” throughout 
2019, No. 910, § 958. the section; and substituted “Division of 

Amendments. The 2019 amendment Community Correction” for “Department 
substituted “Division of Correction” for of Community Correction” in (d). 


16-99-102. Program authorized — Administration. 


(a) Costs averted due to a reduction in commitments to the Division 
of Correction or a reduction in the period of time served in the Division. 
of Correction, to the extent possible, shall be reinvested into those state 
agencies, counties, or judicial districts as an incentive to further the 
crime and recidivism reduction strategies being employed. 

(b) The Division of Community Correction shall be the recipient of 
incentive funds upon meeting the requirements set out in this subchap- 
Ler, 

(c)(1) Counties, multicounty partnerships, and judicial districts shall 
be eligible to apply for participation in the performance incentive 
funding program set out in this subchapter on the reduction in the 
Division of Correction’s population. 

(2) Participation in the program will be determined through a 
competitive grant process. 
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(d) The Board of Corrections shall have the authority to manage the 
program and administer the grant funds to appropriate applicants and 
the Division of Community Correction. 

(e)(1) Subject to the available funding, the Division of Community 
Correction shall manage and administer grant funds to itself and 
counties, multicounty partnerships, and judicial districts in order to 
implement the policies and programs authorized by this program. 

(2) These shali be one-time-only grants not contingent on measured 
performance. 

(3) All future funding under this section shall be tied to nibeettrad 
performance. 


History. Acts 2011, No. 570, § 117; “Department of Correction” and “Division 
2019, No. 910, § 954. of Community Correction” for “Depart- 

Amendments. The 2019 amendment ment of Community Correction” through- 
substituted “Division of Correction” for out the section. 


16-99-103. Application. 


(a)(1) The Division of Community Correction shall receive additional 
funding for committing to a reduction in the number of probation 
revocations that result from a technical violation or a new crime. 

(2) The baseline for comparing probation revocation data shall be 
based on the number of probation revocations and expected length of 
stay. 

(3) In order to qualify for the additional monetary incentives under 
this subchapter, the felony conviction rate for probationers must 
remain stable or decrease from the previous year. 

(4) Each year the Division of Community Correction shall receive 
additional funds for reducing the net impact of revocations on the 
Division of Correction. 

(5) The Division of Community Correction shall promulgate rules for 
the distribution and use of incentive funds that it receives, requiring 
that: 

(A) No less than one-third (14) of the funds received each year are 
distributed to the individual probation or parole areas responsible for 
the revocation reductions while maintaining or improving public 
safety; and 

(B) All of the funds received by the Division of Community 
Correction are invested in programs and practices designed to reduce 
recidivism. 

(b)(1) A competitive grant process will distribute grants to five (5) 
individual counties, multicounty partnerships, or judicial districts that 
meet criteria established to improve public safety and reduce their net 
impact on the Division of Correction. 

(2) The Board of Corrections shall have the authority to: 

(A) Manage the competitive grant process; 

(B) Determine appropriate criteria; 

(C) Award grants; and 

(D) Collect and evaluate the data from all grantee sites. 
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(3) Applications can come from: 

(A) Individual counties; 
(B) Multicounty partnerships; or 
(C) Judicial districts. 

(4) Four (4) of the five (5) grants shall be awarded to the counties, 
multicounty partnerships, or judicial districts with the largest number 
of annual Division of Correction commitments that meet the program 
criteria and submit acceptable applications. 

(5) One (1) grant shall be awarded to a county, multicounty partner- 
ship, or judicial district representing a rural region of the state, 
notwithstanding the number of Division of Correction commitments 
from the applicant so long as the program criteria are met and the 
application is acceptable. 

(6) Each year, the grant recipient shall receive additional funds 
equal to one-half (14) of the averted costs for reducing the net impact of 
its sentences on the Division of Correction. 

(7) The baseline for comparing the net impact of sentences shall be 
based on the number of admissions and expected length of stay. 

(8) In order to qualify for the additional monetary incentives under 
this subchapter, the net impact of the county’s, and multicounty’s, 
judicial district’s above-guidelines sentences, based on admissions and 
expected length of stay, must remain stable or decrease from the 
previous year. 

(9) The board shall promulgate rules for the distribution and use of 
incentive funds to successful applicants. 


History. Acts 2011, No. 570, § 117; 
ZUIGR NO 310,99 1h 1518.2019; No, 
910, §§ 955-958. 

Amendments. The 2019 amendment 
by No. 315 deleted “and regulations” fol- 
lowing “rules” in the introductory lan- 
guage of (a)(5) and in (b)(9). 


16-99-104. Implementation. 
The Board of Corrections shall: 


The 2019 amendment by No. 910 sub- 
stituted “Division of Community Correc- 
tion” for “Department of Community Cor- 
rection” and “Division of Correction” for 
“Department of Correction” throughout 
the section. 


(1) Establish rules for counties, multicounty partnerships, or judicial 
districts to apply for funds under this subchapter; 

(2) Calculate and determine the baseline for the Division of Commu- 
nity Correction’s revocation rate and for the Division of Correction’s 
commitments’ length of stay for evaluation purposes; and 

(3) Calculate the averted costs to determine the amount to redirect to 
successful applicants who qualify for funds awarded under the DEB: 


mance incentive funding program. 


History. Acts 2011, No. 570, § 117; 
BO Ld NOs too, 6 Lo: 220 Le NO eo LU, 
§ 959. 

Amendments. The 2019 amendment 


by No. 315 deleted “and regulations” fol- 
lowing “rules” in (1). 

The 2019 amendment by No. 910 sub- 
stituted “Division of Community Correc- 


16-99-105 PRACTICE, PROCEDURE, AND COURTS 130 


eae e) tar 


tion’s” for “Department of Community _ tion’s 
Correction’s” and “Division of Correc- (2). 


for “Department of Correction’s” in 


16-99-105. Reporting and data collection. 


(a)(1) The Division of Community Correction shall provide data and 
information as requested by the Board of Corrections. 

(2) That data and information shall include without limitation: 

(A) The total number of probationers from each of the Division of 
Community Correction’s individual probation or parole areas for the 
current year and previous years, as available; 

(B) The total number of probation revocations, including revoca- 
tions that result from violations and from new crimes for the current 
year and previous years, as available; 

(C) The total number of new felony convictions and the rate of new 
felony convictions from each of the Division of Community Correc- 
tion’s individual probation or parole areas for the current year and 
previous years, as available; 

(D) The amount of grant funds distributed to each individual 
probation or parole areas; and 
' (E) The evidence-based programs established or enhanced by the 
Division of Community Correction as part of its effort to reduce 
revocations and improve public safety and any subsequent evidence- 
based programs that contribute to the outcomes of the performance 
incentive funding program under this subchapter. 

(b) Each grantee shall provide data and information as requested by 
the board, including without limitation: 

(1) The list of counties, if in a multicounty partnership, participat- 
ing; 

(2) The amount of grant funds distributed under this subchapter to 
each county, multicounty partnership, or judicial district; and 

(3) The programs established or enhanced as part of each applicant’s 
successful grant proposal and any subsequent evidence-based programs 
that contribute to the outcomes of the program under this subchapter. 

(c) The board shall report all data, findings, and recommendations 
annually for improvement to the: 

(1) Governor; 

(2) Chief Justice of the Supreme Court; 

(3) Director of the Administrative Office of the Courts; 

(4) Speaker of the House of Representatives; 

(5) President of the Senate; 

(6) Chair of the House Committee on Judiciary; and 

(7) Chair of the Senate Committee on Judiciary. 

(d)(1) The board’s report shall include an analysis of the ata of 
the performance incentive funding program. 

(2) This analysis shall include without limitation the effect, com- 
pared to baseline, on net Division of Correction bed usage by the 
Division of Community Correction and by all county grantees, as well 
as Division of Correction admissions and lengths-of-stay, moneys paid 
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out, revocation rates and new crime conviction rates for the Division of 
Community Correction, and guidelines compliance for participating 
counties. 

(3) The board shall provide analyses on an area-by-area basis for the 
Division of Community Correction performance incentive funding pro- 
gram and on a county-by-county, multicounty-partnership, or judicial- 
district basis for the local performance incentive funding program. 

(e) The board shall conduct a study and make recommendations, as 
needed, to those persons or entities listed in subsection (b) of this 
section, three (3) years after the implementation of the program 
established under this subchapter and every third year thereafter to 
determine whether to change the baseline year that determines revo- 
cation reduction benchmarks. 


History. Acts 2011, No. 570, § 117; rection” for “Department of Community 
2019, No. 910, §§ 960-964. Correction” and “Division of Correction” 

Amendments. The 2019 amendment for “Department of Correction” through- 
substituted “Division of Community Cor- out the section. 


CHAPTER 100 


MENTAL HEALTH AND THE CRIMINAL JUSTICE 
SYSTEM 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. MENTAL HEALTH SPECIALTY CouRTs. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
16-100-101. Definitions. 


16-100-101. Definitions. 


As used in this chapter: 

(1) “Evidence-based practices” means supervision, policies, proce- 
dures, and practices proven through research to reduce recidivism; 

(2) “Mental illness” means a condition of a person who has or has had 
in the past a diagnosable mental, behavioral, or emotional disorder of 
sufficient duration to meet diagnostic criteria specified by the Diagnos- 
tic and Statistical Manual of Mental Disorders as it existed on January 
1, 2017, that has resulted in functional impairment that substantially 
interferes with or limits one (1) or more major life activities; and 

(3) “Validated risk-needs assessment” means a determination of a 
person’s risk of reoffending and the needs that, when addressed, reduce 
the risk of reoffending through the use of an actuarial assessment tool 
that assesses the dynamic and static factors that drive criminal 
behavior. 


16-100-201 


History. Acts 2017, No. 506, § 1. 
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SUBCHAPTER 2 — Mentat Heatru SPECIALTY Courts 


SECTION. 

16-100-201. Authorization — Evaluation 
— Restriction on services 
and treatment. 

16-100-202. Goals of mental health spe- 
cialty court program. 

16-100-203. Establishment of mental 
health specialty court. 

16-100-204. Administration of mental 
health specialty court pro- 
gram. 


SECTION. 

16-100-205. Eligible persons — Waiver of 
certain rights. 

16-100-206. Transfer of cases. 

16-100-207. Mental health treatment un- 
der program — Failure to 
comply with program. 

16-100-208. Completion of program — 
Dismissal of case — Seal- 
ing of record. 

16-100-209. Costs and fees. 


16-100-201. Authorization — Evaluation — Restriction on ser- 
vices and treatment. 


(a) A judicial district may establish a mental health specialty court 
program, which shall consist of at least one (1) mental health specialty 
court, subject to approval by the Supreme Court in the administrative 
plan submitted under Supreme Court Administrative Order No. 14. 

(b) A mental health specialty court program authorized under this 
subchapter is also subject to evaluation by the Specialty Court Program 
Advisory Committee under § 16-10-139. 

(c)(1) A mental health specialty court may not order any services or 
mental health treatment under this subchapter unless: 

(A) An administrative and programmatic appropriation has been 
made for services or mental health treatment under this subchapter; 

(B) Administrative and programmatic funding is available for 
services or mental health treatment under this subchapter; and 

(C) Administrative and programmatic positions have been autho- 
rized for services or mental health treatment under this subchapter. 

(2) If the requirements of subdivision (c)(1) of this section are not 
met, a mental health specialty court may still order services or mental 
health treatment if the provider waives payment, or if the mental 
health specialty court program participant has private insurance that 
will pay for the services or mental health treatment. 


History. Acts 2017, No. 506, § 1. 


16-100-202. Goals of mental health specialty court program. 


(a) The goals of a mental health specialty court program established 
under this subchapter include the following: 

(1) Integration of mental health treatment with criminal justice 
system case processing; | 

(2) Use of a nonadversarial approach in which the prosecution and 
defense promote public safety while protecting the right of a mental 
health specialty court program participant to due process; 
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(3) Early identification of eligible mental health specialty court 
program participants, with the use of a validated risk-needs assess- 
ment, and prompt placement of eligible mental health specialty court 
program participants; 

(4) Access to a continuum of treatment, rehabilitation, and related 
services for mental health specialty court program participants; 

(5) Periodic testing for alcohol and controlled substances at the 
discretion of the mental health specialty court, if a mental health 
specialty court program participant has been identified as a user of 
alcohol or controlled substances; 

(6) A coordinated strategy among the mental health specialty court 
judge, prosecution, defense, and mental health treatment providers to 
govern the compliance of a mental health specialty court program 
participant with the mental health specialty court program; 

(7) Ongoing judicial interaction with each mental health specialty 
court program participant; 

(8) Monitoring and evaluation of the achievement of mental health 
specialty court program goals and effectiveness; 

(9) Continuing interdisciplinary education to promote effective plan- 
ning, implementation, and operation of the mental health specialty 
court program; and 

(10) Development of partnerships with public agencies and commu- 
nity-based organizations to generate local support and enhance mental 
health specialty court program effectiveness. 

(b) Mental health specialty court program success is determined by 
the rate of recidivism of all mental health specialty court program 
participants, including mental health specialty court program partici- 
pants who do not graduate from the mental health specialty court 
program. 


History. Acts 2017, No. 506, § 1. 


16-100-203. Establishment of mental health specialty court. 


(a) A mental health specialty court is a specialized court within the 
existing structure of the court system. 

(b) A mental health specialty court program shall offer judicial 
monitoring of intensive mental health treatment and strict supervision 
of mental health specialty court program participants. 

(c) The creation of a mental health specialty court and the appoint- 
ment of a circuit judge to the mental health specialty court shall be 
approved by the administrative judge in each judicial circuit and made 
a part of the judicial circuit’s administrative plan required by Supreme 
Court Administrative Order No. 14. 


History. Acts 2017, No. 506, § 1. 
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16-100-204. Administration of mental health specialty court 
program. 


(a) A mental health specialty court program may require a separate 
judicial processing system differing in practice and design from the 
traditional adversarial criminal prosecution and trial systems. 

(b)(1) The administrative judge of the judicial district shall designate 
one (1) or more circuit judges to be mental health specialty court judges 
and to administer the mental health specialty court program. 

(2) If a county is in a judicial district that does not have a circuit 
judge who is able to administer the mental health specialty court 
program on a consistent basis, the administrative plan for the judicial 
circuit required by Supreme Court Administrative Order No. 14 may 
designate a district court judge to be a mental health specialty court 
judge and to administer the mental health specialty court program. 

(c) A mental health specialty court team shall be designated by a 
mental health specialty court judge and may include: 

(1) A circuit judge; 

(2) A prosecuting attorney; 

(3) A public defender or private defense attorney; 

(4) One (1) or more healthcare providers with experience in the field 
of mental health treatment; | 

(5) One (1) or more probation officers; 

(6) One (1) or more private mental health treatment provider repre- 
sentatives with experience in the field of mental health treatment; and 

(7) Any other individual determined necessary by the mental health 
specialty court judge. 

(d) Each judicial district may develop a training and implementation | 
manual for the mental health specialty court program with the assis- 
tance of the: 

(1) Department of Human Services; 

(2) Department of Health; 

(3) Division of Community Correction; 

(4) Administrative Office of the Courts; and 

(5) Other federal, state, and local agencies, organizations, or entities 
with an established history of expertise in mental health conditions. 


History. Acts 2017, No. 506, § 1. 


16-100-205. Eligible persons — Waiver of certain rights. 


(a) A person is eligible for participation in a mental health specialty 
court program if: 

(1) The person has a mental illness; 

(2) The person is charged with a criminal offense other than a 
criminal offense listed in subsection (b) of this section; 

(3) The person waives his or her rights to a speedy trial and other 
rights as determined by the mental health specialty court and executes 
a consent for a limited release of confidential information regarding 
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mental health treatment permitting the mental health specialty court, 
the prosecuting attorney, and the defense attorney access to informa- 
tion relating to attendance, attitude, participation, results of drug 
screens if ordered, and all pertinent medical records; and 

(4)(A) The person is eighteen (18) years of age or older. 

(B) Subdivision (a)(4)(A) of this section may be waived with the 
consent of the prosecuting attorney. 

(b) A person charged with one (1) or more of the following offenses is 
ineligible to participate in a mental health specialty court program: 

(1) A serious felony involving violence as defined in § 5-4-501(c)(2); 

(2) A felony offense that would require the person to register as a sex 
offender; or 

(3) An offense specifically excluded by the rules of a specific mental 
health specialty court program. 

(c) This subchapter does not require a mental health specialty court 
to consider or accept every person with a treatable mental health 
condition, regardless of the fact that the criminal offense for which the 
person is charged is eligible for consideration in the mental health 
specialty court program. 

(d) A person who is denied entry into a mental health specialty court 
program is subject to prosecution for the criminal offense with which he 
or she was charged as provided by law. 

(e) A mental health specialty court may require the circuit court 
clerk or probate clerk to submit to the Arkansas Crime Information 
Center a copy of an order transferring a person to the mental health 
specialty court. 


History. Acts 2017, No. 506, § 1. 


16-100-206. Transfer of cases. 


(a) A circuit court or district court that determines, on the circuit 
court’s or district court’s own motion or upon application by a person 
charged with but not yet convicted of a criminal offense in the court, 
that the person may be better served in a mental health specialty court 
program may transfer the case to the mental health specialty court if 
the person charged with the criminal offense would otherwise be 
eligible to enter into a mental health specialty court program. 

(b)(1) The person charged with a criminal offense whose case the 
circuit court: or district court is attempting to transfer to a mental 
health specialty court may oppose the transfer. 

(2)(A) A person who opposes a transfer of his or her case to a mental 

health specialty court under this subsection shall be appointed 

counsel if he or she has not already retained counsel or had counsel 
retained for him or her by another person or entity. 

(B) If after consulting his or her counsel the person still opposes 
the transfer of his or her case to a mental health specialty court, the 
case shall remain on the current docket and shall proceed under the 
normal course of that circuit court’s or district court’s docket. 
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History. Acts 2017, No. 506, § 1. 


16-100-207. Mental health treatment under program — Failure 
to comply with program. 


(a)(1) A mental health specialty court shall order mental health 
treatment for a mental health specialty court program participant for 
at least six (6) months. 

(2) Any mental health treatment ordered under subdivision (a)(1) of 
this section shall meet the minimum standards of mental health 
treatment promulgated by the Division of Aging, Adult, and Behavioral 
Health Services of the Department of Human Services. 

(b) A mental health specialty court program participant may be 
removed from a mental health specialty court program by the mental 
health specialty court following a hearing with notice and an opportu- 
nity for the mental health specialty court program participant to be 
heard, if: 

(1) The mental health specialty court program participant: 

(A) Knowingly fails to abide by the terms and conditions of the 
mental health specialty court program; or 

(B) Is not suffering from a recognized mental illness in the opinion 
of a healthcare provider or mental health specialist assigned or 
ordered by the mental health specialty court to determine whether or 
not the mental health specialty court program participant suffers 
from a recognized mental illness; or 

(2) The mental health specialty court finds that retaining the mental 
health specialty court program participant in a mental health specialty 
court program does not serve the best interests of justice, the public, the 
state, or the mental health specialty court program participant. 

(c) Ifa mental health specialty court program participant is removed 
from a mental health specialty court program for any of the reasons set 
out under subsection (b) of this section, the mental health specialty 
court program participant’s case shall be transferred to the appropriate 
court having jurisdiction. 


History. Acts 2017, No. 506, § 1. 


16-100-208. Completion of program — Dismissal of case — Seal- 
ing of record. 


(a) Upon the mental health specialty court’s own motion or upon a 
request from a mental health specialty court program participant or his 
or her attorney, a mental health specialty court may order dismissal of 
the case against the mental health specialty court program participant 
and the sealing of the record if: 

(1) The mental health specialty court program participant has suc- 
cessfully completed the mental health specialty court program, as 
determined by the mental health specialty court; 

(2) The mental health specialty court program participant has re- 
ceived aftercare programming or a course of continuing mental health 
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treatment if recommended by the mental health specialty court pro- 
gram participant’s healthcare provider; 

(3) The mental health specialty court has received a recommenda- 
tion from the prosecuting attorney for dismissal of the case and the 
sealing of the record; and 

(4) The mental health specialty court, after considering the mental 
health specialty court program participant’s criminal history, deter- 
mines that dismissal of the case and the sealing of the record are 
appropriate. 

(b) Unless otherwise ordered by the mental health specialty court, 
sealing of the record under this section shall be as described in the 
Comprehensive Criminal Record Sealing Act of 20138, § 16-90-1401 et 
seq. 

(c) If a mental health specialty court program participant has 
successfully completed the program and has his or her case dismissed 
under this section, he or she may petition the mental health specialty 
court for relief from disability to restore the mental health specialty 
court program participant’s right to purchase a firearm and to other- 
wise be removed from the Federal Bureau of Investigation’s National 
Instant Criminal Background Check System database. 


History. Acts 2017, No. 506, § 1. 


16-100-209. Costs and fees. 3 


(a) The mental health specialty court may order the mental health 
specialty court program participant to pay: 

(1) Court costs as provided in § 16-10-305; 

(2) Healthcare and treatment costs not otherwise covered by the 
health insurance of the mental health specialty court program partici- 
pant; 

(3) Drug testing costs; 

(4) A mental health specialty court program user fee; 

(5) Necessary supervision fees, including any applicable residential 
treatment fees; 

(6) Any fees determined or authorized under § 12-27-125(b)(17)(B) 
or § 16-93-104(a)(1) that are to be paid to the Division of Community 
Correction; 

(7) Global Positioning System monitoring costs; and 

(8) Continual alcohol monitoring fees. 

(b)(1) The mental health specialty court shall establish a schedule 
for the payment of costs and fees. 

(2) The cost for health care, treatment, drug testing, continual 
alcohol monitoring if ordered, and supervision shall be set by the 
treatment and supervision providers respectively and made part of the 
order for payment of the mental health specialty court. 

(3) Mental health specialty court user fees shall be set by the mental 
health specialty court. 
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(4) Health care, treatment, drug testing, continual alcohol monitor- 
ing if ordered, and supervision costs or fees shall be paid to the 
respective providers. 

(5) Fees determined or authorized under § 12-27-125(b)(17)(B) or 
§ 16-93-104(a)(1) shall be paid to the division. 

(6)(A) All court costs and mental health specialty court program user 

fees assessed by the mental health specialty court shall be paid to the 

circuit court clerk or district court clerk, as applicable, for remittance 

to the county treasury under § 14-14-1313. 

(B) All installment payments shall initially be deemed to be 
collection of court costs under § 16-10-305 until the court costs have 
been collected in full with any remaining payments representing 
collections of other fees and costs as authorized in this section and 
shall be credited to the county administration of justice fund and 
distributed under § 16-10-307. 

(C) Mental health specialty court program user fees shall be 
credited to a fund to be known as the “mental health specialty court 
program fund” and appropriated by the quorum court for the county 
in which the mental health specialty court program participant 
committed the offense for which he or she is charged for the benefit 
and administration of the mental health specialty court program. 
(7) Court orders for costs and fees shall remain an obligation of the 

mental health specialty court program participant with mental health 
specialty court monitoring until fully paid. 

(c) All costs and fees under this section may be fully or partially 
waived by the mental health specialty court upon a showing of 
indigency. | 


History. Acts 2017, No. 506, § 1; 2019, Amendments. The 2019 amendment 


No. 385, § 2. inserted “costs” in (a)(7). 
SUBTITLE 7. PARTICULAR PROCEEDINGS AND 
REMEDIES 
CHAPTER 105 


ABATEMENT OF NUISANCES 


SUBCHAPTER. 
5. Noise Poubution. 


SUBCHAPTER 5 — Noise PoLLurion 


SECTION. 
16-105-502. Sport shooting ranges. 


16-105-502. Sport shooting ranges. 


(a) Notwithstanding any other provision of law to the contrary, a 
person who operates or uses a sport shooting range in this state shall 
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not be subject to civil liability or criminal prosecution for noise or noise 
pollution resulting from the operation or use of the sport shooting range 
if the sport shooting range is in compliance with noise control ordi- 
nances of local units of government that applied to the sport shooting 
range and its operation at the time the sport shooting range was 
constructed and began operation. 

(b) A person who operates or uses a sport shooting range is not 
subject to an action for nuisance, and no court of the state may enjoin 
the use or operation of a sport shooting range on the basis of noise or 
noise pollution, if the sport shooting range is in compliance with noise 
control ordinances of units of local government that applied to the sport 
shooting range and its operation at the time the sport shooting range 
was constructed and began operation. 

(c) A person who subsequently acquires title to or who owns real 
property adversely affected by the use of property with a permanently 
located sport shooting range shall not maintain a nuisance action 
against the person who owns the sport shooting range to restrain, 
enjoin, or impede the use of the sport shooting range unless there has 
been a substantial change in the nature of the use of the sport shooting 
range or by a person using the sport shooting range. 

(d) Rules adopted by any state agency for establishing levels of noise 
allowable in the outdoor atmosphere shall not apply to a sport shooting 
range exempted from liability under this subchapter. 

(e) Notwithstanding any other provision of law to the contrary, 
nothing in this subchapter shall be construed to limit civil liability 
except in the limited case of noise pollution. 


History. Acts 1997, No. 602, § 2; 2019, 
No. 315, § 1320. 


Amendments. The 2019 amendment: 


deleted “or regulations” following “Rules” 
in (d). 


CASE NOTES 


Immunity from Suit. 

Circuit court properly dismissed the 
neighbors’ nuisance lawsuit against a 
charitable organization’s operation of a 
shooting range on its property because the 
organization was statutorily immune 
from suit under this section, where no 
local noise control ordinances existed at 


the time the shooting range began opera- 
tion, and the burden on the neighbors’ use 
of their property, and its diminution in 
value, was insufficient to rise to the level 
of a taking under Ark. Const., Art. 2, § 22. 
3 Rivers Logistics, Inc. v. Brown-Wright 
Post No. 158, 2018 Ark. 91, 548 S.W.3d 
137 (2018). 


CHAPTER 106 
ACTIONS BY OR AGAINST STATE 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. PRISONERS — Court ACTIONS. 
3. PrisonERS — ADMINISTRATIVE REMEDIES. 
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SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
16-106-111. Exception to judicial immu- 
nity — Definitions. 


16-106-111. Exception to judicial immunity — Definitions. 


(a) The General Assembly finds that: 

(1) The common law doctrine of judicial immunity from civil suit has 
been accepted by the courts under Peterson v. Judges of Jefferson 
County Circuit Court, 2014 Ark. 228 (per curiam) and Pierson v. Ray, 
386 U.S. 547 (1967), and is state law; and 

(2) An exception to this blanket grant of judicial immunity is 
necessary to protect the public from certain criminal and unethical acts 
committed by judges and justices. 

(b) A person who has had an adverse decision against him or her in 
a court in this state may file a claim in the circuit court with jurisdiction 
against a judge or justice who made the adverse decision in the judge or 
justice’s individual capacity if the judge or justice: 

(1) Made or influenced the adverse decision as a result of bribery; 

(2) Has been found guilty of, or pleaded guilty to, nolo contendere to, 
or the equivalent of nolo contendere to, a criminal offense for conduct 
constituting bribery in any state or federal court; and 

(3) The bribery conviction described in subdivision (b)(2) of. this 
section resulted from the conduct described in subdivision (b)(1) of this 
section. 

(c) Aperson is entitled to the following remedies if he or she prevails 
on a claim under subsection (b) of this section: 

(1) Costs; 

(2) Damages, including without limitation punitive damages; and 

(3) Attorney’s fees. 

(d) A prosecuting attorney may bring a cause of action under this 
section, and may, in his or her discretion, use any proceeds recovered in 
the proceeding to: 

(1) Cover the prosecuting attorney’s costs of the proceeding in which 
the adverse decision described in subsection (b) of this section occurred; 

(2) Give to the victim or the estate of the victim of the crime that the 
prosecuting attorney was prosecuting in the proceeding in which the 
adverse decision described in subsection (b) under this section occurred; 

(3) Donate to a nonprofit victims’ rights advocacy group; or 

(4) Donate to the State Treasury. 

(e) The statute of limitations for a cause of action under this section: 

(1) Is three (3) years; and 

(2) Begins to run the day the judge or justice is found guilty of, or 
pleads guilty to, nolo contendere to, or the equivalent of nolo contendere 
to, a criminal offense for conduct constituting bribery in any state or 
federal court. 

(f)(1) If a cause of action is timely filed under this section and the 
judge or justice is deceased at the time of the filing or dies during the 
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pendency of the cause of action, the person or the estate of the person 
filing the cause of action may proceed against the estate of the judge or 


justice. 


(2) The estate of a person may proceed with a cause of action under 
this section against a judge, justice, or the estate of the judge or justice, 
if the person dies before the cause of action accrues or during the 


pendency of the action. 
(g) As used in this section: 


(1) “Adverse decision” means a ruling in which a judge’s or justice’s 
order differs from the relief or request sought by a litigant on a motion 
or objection in a civil or criminal matter; 

(2) “Bribery” means giving, offering, accepting, or agreeing to accept 
money or any other benefit, pecuniary or otherwise, for the purpose of 
affecting the outcome of a court proceeding or decision; and 

(3) “Person” means any individual, corporation, business trust, es- 
tate, trust, partnership, limited liability company, association, joint 
venture, government, governmental subdivision, agency, or instrumen- 
tality, public corporation, or any other legal or commercial entity. 


History. Acts 2017, No. 4380, § 1. 


SUBCHAPTER 2 — PRISONERS — Court ACTIONS 


SECTION. 

16-106-201. Definitions. 

16-106-202. Premature, frivolous, or ma- 
licious lawsuits. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


16-106-201. Definitions. 
As used in this subchapter: 


SECTION. 
16-106-203. Sanctions. 
16-106-204. Fees and costs. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019”. 


(1) “Frivolous” means having no reasonable basis in law or fact, or 
lacking any good faith legal argument for the extension, modification, 


or reversal of existing law; 
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(2) “Inmate” or “inmate in a penal institution” includes, but is not 
limited to, a person in the custody or under the supervision of the 
Division of Correction, the Division of Community Correction, or the 
United States Bureau of Prisons; and 

(3) “Malicious” means filing numerous actions, or actions bropehtd in 
bad faith on de minimis issues. 


History. Acts 1997, No. 371, § 2; 2019, “Department of Correction” and “Division 
No. 910, § 965. of Community Correction” for “Depart- 
Amendments. The 2019 amendment ment of Community Correction” in (2). 

substituted “Division of Correction” for 


16-106-202. Premature, frivolous, or malicious lawsuits. 


(a) A civil action or claim initiated against the state, the Board of 
Corrections, the Division of Correction, the Division of Community 
Correction, another state agency, or a political subdivision, or an 
original action in an appellate court, or an appeal of an action, whether 
or not the plaintiff was represented in court, by an inmate in a penal 
institution or an incarcerated person appearing pro se may be: 

(1) Dismissed without prejudice by the court on its own motion or on 
a motion of the defendant, if all administrative remedies available to 
the inmate have not been exhausted; or 

(2) Dismissed with prejudice by the court on a motion of the defen- 
dant if the court is satisfied that the action is frivolous or malicious. 

(b) As used in this section, “civil action” does not include a petition 
for a writ of habeas corpus or other petition for post-conviction release 
in which the court is jurisdictionally empowered to grant release from 
incarceration or a reduction in sentence. 


History. Acts 1997, No. 371, § 1; 2019, “Department of Correction” and “Division 
No. 910, § 966. of Community Correction” for “Depart: 

Amendments. The 2019 amendment ment of Community Correction” in the 
substituted “Division of Correction” for introductory language of (a). 


16-106-203. Sanctions. 


If the court determines before or at trial that one (1) or more of the 
causes of action are frivolous or malicious, any one (1) or more of the 
following sanctions may be imposed: 

(1) Award attorney’s fees and actual costs incurred by the state, the 
Division of Correction, or the Division of Community Correction, 
another state agency, a political subdivision, the Attorney General’s 
office, or the defendant, not to exceed two thousand five hundred dollars 
($2,500) per frivolous cause of action; 

(2) Court costs not to exceed five Bane dollars ($500) per cause of 
action; 

(3) Order the Division of Correction to revoke up to thirty (30) days’ 
earned good-time credits accrued, under § 12-29-201 et seq.; 

(4) Order the Division of (Comeaan to revoke permission to have 
nonessential personal property of the inmate, including, but not limited 


—_— 
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to, televisions, radios, stereos, or tape recorders. If permission is 
revoked, the Division of Correction shall take appropriate precautions 
to protect the property during the period of the revocation; or 

(5) Impose a civil sanction in an amount not to exceed one thousand 
dollars ($1,000). 


History. Acts 1997, No. 371, § 3; 2019, “Department of Correction” throughout 
No. 910, §§ 967, 968. the section; and substituted “Division of 

Amendments. The 2019 amendment Community Correction” for “Department 
substituted “Division of Correction” for of Community Correction” in (1). 


16-106-204. Fees and costs. 


(a) Any award of attorney’s fees or costs, or the imposition of a 
sanction shall serve as ajudgment against the inmate, and the Division 
of Correction is authorized to take up to fifty percent (50%) of the 
inmate’s account per month until paid. 

(b) The judgment shall be subject to execution without fener order 
of any court for a period of ten (10) years from the date of an award or 
imposition of a sanction. 


History. Acts 1997, No. 371, § 4; 2019, substituted “Division of Correction” for 
No. 910, § 969. “Department of Correction” in (a). 
Amendments. The 2019 amendment 


SUBCHAPTER 3 — PRISONERS — ADMINISTRATIVE REMEDIES 


SECTION. 

16-106-301. Exhaustion of administra- 
tive remedies required — 
Definition. 


16-106-301. Exhaustion of administrative remedies required — 
| Definition. 


(a) An incarcerated person may not bring an action with respect to 
prison conditions under the Arkansas Civil Rights Act of 1993, § 16- 
123-101 et seq., any other state law, 42 U.S.C. § 1983, or any other 
federal law until the incarcerated person has exhausted all available 
administrative remedies. 

(b) As used in this section, “incarcerated person” means a person 
who: 

(1) Has been convicted of an offense and is incarcerated for that 
offense; or 

(2) Is being held in custody for trial or sentencing. 

(c) This section does not apply to an action challenging the eilttn of 
a conviction or sentence, including without limitation the following 
actions: 

(1) Direct appeal; 

(2) A petition under Rule 37 of the Arkansas Rules of Criminal 
Procedure; 

(3) A petition for writ of error coram nobis; or 
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(4) A petition for writ of habeas corpus. 
(d) When determining the issue of exhaustion of administrative 
remedies, including if a dismissal of an action is without prejudice, the 


court may look to state and federal court decisions that interpret the 


Prison Litigation Reform Act, 42 U.S.C. § 1997e. 


History. Acts 1997, No. 851, § 1; 2019, 
No. 444, § 1. 


Amendments. The 2019 amendment 
rewrote the section. 


CHAPTER 108 
ARBITRATION AND AWARD 


SUBCHAPTER 2 — UNIFORM ARBITRATION ACT 


16-108-201. Definitions. 


CASE NOTES 


Cited: Tilley v. Malvern Nat’! Bank, 
2017 Ark. 348, 5382 S.W.3d 570 (2017). 


16-108-206. Validity of agreement to arbitrate. 


CASE NOTES 


Validity of Trust. 

If the appellate court were to decide 
that this section is applicable to a trust 
agreement, the appellate court would also 
conclude that, under subsection (b) of this 
section, it is within the province of the 
court to decide whether an agreement to 
arbitrate exists and that would include 
the dispute here concerning whether the 


settlor/grantor was subject to undue influ- 
ence or had insufficient testamentary ca- 
pacity to execute the amendment to the 
trust. A challenge to the validity of a trust 
on the grounds of undue influence or in- 
competency is a determination for the 
court and not one for arbitration. Gibbons 
v. Anderson, 2019 Ark. App. 193, 575 
S.W.3d 144 (2019). 


16-108-207. Motion to compel or stay arbitration. 


CASE NOTES 


ANALYSIS 


Applicability. 
Stay Pending Arbitration. 


Applicability. 

Because appellant did not refuse to ar- 
bitrate, the Arkansas Arbitration Act did 
not require appellee to file a motion to 
compel arbitration. Helton v. Joseph D. 
Calhoun, Ltd., 2017 Ark. App. 418 (2017). 


Stay Pending Arbitration. 

Circuit court erroneously dismissed a 
subcontractor’s counterclaim because un- 
der this section the court on just terms 
had to stay any judicial proceedings when 
it ordered arbitration; thus, the circuit 
court was directed to stay the judicial 
action and retain jurisdiction of the con- 
troversy until the arbitration process had 
been concluded. R.E.C. Enters., LLC v. 
Gaillard Builders, Inc., 2018 Ark. App. 
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188 (2018). 


16-108-223. Vacating award. 


ATTACHMENT AND GARNISHMENT 


16-110-406 


CASE NOTES 


Refusal to Vacate Affirmed. 

Although both parties submitted valua- 
tions reflecting an LLC member’s interest 
in the LLC, only appellees’ valuation com- 
plied with the terms of the LLC agree- 
ment; thus, the member failed to prove a 
statutory ground for vacating the arbitra- 


tion award. Shannon vy. Steinberg, 2017 
Ark. App. 231, 519 S.W.3d 363 (2017) 
(decided under prior version of uniform 
act). 

Cited: Goldtrap v. Bold Dental Mgmt., 
LLC, 2018 Ark. App. 209, 547 S.W.3d 104 
(2018). 


16-108-224. Modification or correction of award. 


CASE NOTES 


Cited: Goldtrap v. Bold Dental Mgmt., 
LLC, 2018 Ark. App. 209, 547 S.W.3d 104 
(2018). . 


CHAPTER 110 
ATTACHMENT AND GARNISHMENT 


SUBCHAPTER 4 — GARNISHMENT PROCEEDINGS 


16-110-402. Procedure in issuing writs of garnishment. 


CASE NOTES 


Notice. 

Circuit court erred in denying a gar- 
nishee’s motion for relief from an order to 
pay in a garnishment proceeding; the gar- 
nishee’s constitutional right to due pro- 
cess was not met because the garnishee 
did not receive notice of the hearing, and 
there was neither an attempt to alert the 
garnishee of the hearing nor an actual 
awareness of it on the garnishee’s part. 
Cardinal Health v. Beth’s Bail Bonds, Inc., 
2017 Ark, 545511 S.W.3d 327 (2017). 


Statutory scheme for garnishment pro- 
ceedings sets some procedural rules, but 
the general rules of civil procedure fill in 
the gaps. Thus, the relevant consideration 
is Ark. R. Civ. P. 5, which sets out require- 
ments for service of pleadings and papers 
filed after the complaint. Cardinal Health 
v. Beth’s Bail Bonds, Inc., 2017 Ark. 54, 
511 S.W.3d 327 (2017). 


16-110-406. Failure of bank to answer. 


CASE NOTES 


Applicability. 
Arkansas’s appellate courts have long 
interpreted garnishment statutes like this 


section to mean that a creditor-garnishor 
has a lien on all the defendant’s property 
as soon as the writ is served on the gar- 


16-111-101 


nishee. Kagle Bank & Trust Co. v. Raynor 
Mfg. Co., 2019 Ark. App. 168, 574 S.W.3d 
196 (2019). 

Circuit court did not err in finding that 
a bank that had been served with a writ of 
garnishment was liable to the judgment 
creditor for the amount transferred from 
the judgment debtor’s account after that 
account had been closed and then re- 
opened; even assuming that the bank 
properly answered the writ of garnish- 
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ment and was a payor bank under § 4-4- 
403, this section controlled and required 
the bank to lien all money at the time the 
writ was served — immediately. As a 
result, the circuit court did not err in 
applying the garnishment statutes in- 
stead of Article 4 of the Uniform Commer- 
cial Code. Eagle Bank & Trust Co. v. 
Raynor Mfg. Co., 2019 Ark. App. 168, 574 
S.W.3d 196 (2019). 


CHAPTER 111 
UNIFORM DECLARATORY JUDGMENTS ACT 


SECTION. 
16-111-111. Parties. 


Effective Dates. Acts 2017, No. 1030, 
§ 2: Apr. 6, 2017. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that taxpayer appeals of property 
taxes or other tax issues are unduly com- 
plicated by current state law and that 
school districts and other government 
bodies with no control over taxation ad- 
ministration are incurring unnecessary 
and excessive legal expenses due to being 
required to be named as defendants in 
lawsuits rather than having the right to 


16-111-101. Scope. 


notice and participate in lawsuits. There- 
fore, an emergency is declared to exist, 
and this act being immediately necessary 
for the preservation of the public peace, 
health, and safety shall become effective 
on: (1) The date of its approval by the 
Governor; (2) If the bill is neither ap- 
proved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


CASE NOTES 


ANALYSIS 


Proposed Amendments to State Constitu- 
tion. 
Sufficiency of Complaints. 


Proposed Amendments to State Con- 
stitution. 

Voter demonstrating that a proposed 
constitutional amendment was unconsti- 
tutional was entitled to both declaratory 
and mandamus relief, as (1) declaratory 
relief is available whether or not other 
relief can be obtained; (2) the Arkansas 
Supreme Court has routinely ordered the 
Arkansas Secretary of State to not count 


or certify any ballots cast for a proposed 
amendment that does not meet the re- 
quirements of the Arkansas Constitution 
or Arkansas law; and (3) a voter has a 
right to cast a ballot only on referred 
constitutional amendments that meet the 
standards set forth by the Arkansas Con- 


stitution. Martin v. Humphrey, 2018 Ark. 


295, 558 S.W.3d 370 (2018). 


Sufficiency of Complaints. 

In a putative class action against an air 
ambulance service, declaratory judgment 
claims as pleaded were preempted by the 
Airline Deregulation Act, 49 U.S.C. 
§ 41713; ajudgment declaring that an air 
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ambulance service had no claim for breach 
of contract, and no right to recover for 
services it actually provided under any 
equitable theory, because it did not dis- 
close its pricing term before providing 
services, would be clearly preempted un- 


UNIFORM DECLARATORY JUDGMENTS ACT 


16-111-111 


der the Airline Deregulation Act’s express 
preemption provision. Ferrell v. Air EVAC 
EMS, Inc., 900 F.3d 602 (8th Cir. 2018). 

Cited: Perroni v. Sachar, 2017 Ark. 59, 
513 S.W.3d 239 (2017). 


16-111-102. Power to construe, etc. 


CASE NOTES 


In General. 

Beneficiaries of a state Medicaid pro- 
gram were not required to exhaust their 
administrative remedies before filing 
their declaratory judgment action in the 
circuit court because any irreparable 
harm to the beneficiaries warranted appli- 


cation of the futility exception; also, § 25- 
15-207(d) provided the beneficiaries the 
statutory scheme for seeking a declara- 
tory judgment in lieu of pursuing the 
exhaustion of remedies. Ark. Dep’t of Hu- 
man Servs. v. Ledgerwood, 2017 Ark. 308, 
530 S.W.3d 336 (2017). 


16-111-108. Supplementary relief. 


CASE NOTES 


Mandamus Relief. 

Voter demonstrating that a proposed 
- constitutional amendment was unconsti- 
tutional was entitled to both declaratory 
and mandamus relief, as (1) declaratory 
relief is available whether or not other 
relief can be obtained; (2) the Arkansas 
Supreme Court has routinely ordered the 
Arkansas Secretary of State to not count 


116-111-111. Parties. 


or certify any ballots cast for a proposed 
amendment that does not meet the re- 
quirements of the Arkansas Constitution 
or Arkansas law; and (3) a voter has a 
right to cast a ballot only on referred 
constitutional amendments that meet the 
standards set forth by the Arkansas Con- 
stitution. Martin v. Humphrey, 2018 Ark. 
295, 558 S.W.3d 370 (2018). 


(a) When declaratory relief is sought, all persons shall be made 
parties who have or claim any interest which would be affected by the 
declaration, and no declaration shall prejudice the rights of persons not 
parties to the proceeding. In any proceeding which involves the validity 
of a municipal ordinance or franchise, such municipality shall be made 
a party, and shall be entitled to be heard, and if the statute, ordinance 
or franchise is alleged to be unconstitutional, the Attorney General of 
the State shall also be served with a copy of the proceeding and be 
entitled to be heard. 

(b)(1) When declaratory relief is sought with respect to a tax, a 
person or group of persons challenging the tax shall provide a govern- 
mental entity and a school district whose direct revenue could be 
affected by the declaration with notice of the action by providing a copy 
of the complaint to the governmental entity or school district. 

(2) A governmental entity or school district provided with notice 
under subdivision (b)(1) of this section has the right to intervene in the 
action but is not required to be named as a party to the action nor is the 


16-112-101 
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governmental entity or school district considered an indispensable or 


necessary party to the action. 


History. Acts 1953, No. 274, § 10; 
A.S.A. 1947, § 34-2510; Acts 2017, No. 
LOZORS: ah ; 

A.C.R.C. Notes. The 2017 amendment 
to this section is not part of the official 
version of the Uniform Declaratory Judg- 


ments Act promulgated by the National 
Conference of Commissioners on Uniform 
State Laws. 

Amendments. The 2017 amendment 
added (b). 


CASE NOTES 


Attorney General. 

Defendant’s arguments regarding the 
constitutionality of § 5-26-203, if pre- 
served, could be heard even though she 
had not notified the Attorney General pur- 
suant to this section where the State was 


a party to the proceedings and had the 
opportunity to fully defend against the 
constitutional challenge. Bynum v. State, 
2018 Ark. App. 201, 546 S.W.3d 533 
(2018). 


CHAPTER 112 
HABEAS CORPUS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


16-112-101. Procedure. 


CASE NOTES 


Writ Denied. 

Trial court correctly held that a habeas 
petition was not properly addressed to it 
where, at the time the prisoner filed the 


16-112-103. Petition. 


petition, he was incarcerated in another 
county, and thus, the trial court lacked 
jurisdiction. Leach v. State, 2017 Ark. 176, 
518 S.W.3d 670 (2017). 


CASE NOTES 


ANALYSIS 


Actual Innocence. 

Claim of Illegal Sentence. 
Denial of Petition. 
Sufficiency of Petition. 
—Probable Cause. 


Actual Innocence. 

A petitioner for a writ of habeas corpus 
who does not allege his actual innocence 
and proceed under Acts 2001, No. 1780, 
codified as § 16-112-201 et seq., must 
plead either the facial invalidity of the 


judgment or lack of jurisdiction by the 
trial court. Jefferson v. Kelley, 2017 Ark. 
29, 509 S.W.3d 626, cert. denied, 138 S. Ct. 
121, 199 L: Ed. 2d°74 (2017). 

Appellant inmate’s claims in the peti- 
tion for writ of habeas corpus that he was 
innocent and that the evidence was insuf- 
ficient were not within the purview of the 
habeas proceeding, as appellant did not 
invoke Acts 2001, No. 1780, codified as 
§ 16-112-201 et seq.; further, proceedings 
under Acts 2001, No. 1780 must be filed in 
the county of conviction, but appellant’s 
petition was filed in the county of his 
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incarceration. Jefferson v. Kelley, 2017 
Ark. 29, 509 S.W.3d 626, cert. denied, 138 
Settee 991 ds cde 4 (2017): 


Claim of Illegal Sentence. 

Appellant’s claim that his 60-year sen- 
tence was illegal fell within the bounds of 
a habeas action, as he claimed that he 
could have been found guilty only of one 
count of violating § 5-27-602, rather than 
30 counts; appellant’s claim failed on the 
merits, however. Pelletier v. Kelley, 2018 
Ark. 347, 561 S.W.3d 730 (2018). 


Denial of Petition. 

Appellant inmate’s claims of ineffective 
assistance of counsel, trial error, and judi- 
cial bias were not within the purview of 
the habeas statute. Jefferson v. Kelley, 
2017 Ark. 29, 509 S.W.3d 626, cert. denied, 
1388 8. Ct. 121, 199 L. Ed. 2d 74 (2017). 

Because appellant inmate failed to chal- 
lenge the facial validity of the judgment or 
the circuit court’s jurisdiction, his claims 
of prosecutorial misconduct did not fall 
within the parameters of the remedy of 
writ of habeas corpus. Jefferson v. Kelley, 
2017 Ark. 29, 509 S.W.3d 626, cert. denied, 
138.5 Cts121,,199:L. Ed..2d,74.(20L7). 

Because the nature of the offense re- 
mained the same and an amendment 
changed only the manner of the alleged 
commission of the crime, appellant failed 
to state a claim for habeas relief on the 
ground of a defective information. Jeffer- 
son v. Kelley, 2017 Ark. 29, 509 S.W.3d 
626, cert. denied, 138 S. Ct. 121, 199 L. 
Ed. 2d 74 (2017). 

Because petitioner alleged that he was 
being held according to an invalid convic- 
tion and that the trial court lacked juris- 
diction, the circuit court appropriately 
considered any basis for the writ of habeas 
corpus that petitioner could have raised 
outside Acts 2001, No. 1780, as amended 
by Acts 2005, No. 2250, § 16-112-201 et 
seq.; however, prosecutorial misconduct 
was not cognizable as it did not implicate 
the facial validity of the judgment or the 
trial court’s jurisdiction, and actual inno- 
cence is not cognizable in habeas proceed- 
ings that are not brought under § 16-112- 
201 et seq. Muldrow v. Kelley, 2018 Ark. 
126, 542 S.W.3d 856 (2018). 

After the Arkansas Supreme Court in a 
Rule 37 appeal had directed dismissal of 
two of petitioner’s three convictions stem- 
ming from a jury trial, the circuit court did 
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16-112-103 


not clearly err in dismissing petitioner’s 
subsequent petition for a writ of habeas 
corpus because none of petitioner’s argu- 
ments provided evidence of probable 
cause to believe that he was being illegally 
detained on the remaining delivery con- 
viction; defendant did not establish the 
circuit court’s lack of subject-matter or 
territorial jurisdiction, his sentence was 
not facially invalid, he was not being de- 
tained for an illegal period of time, and 
the sentence for the delivery charge was 
statutorily authorized. A claim that the 
improper admission of evidence may have 
contributed to a sentence is not cognizable 
in a habeas proceeding. Conley v. Kelley, 
2019 Ark. 23, 566 S.W.3d 116 (2019). 

Inmate’s appeal of the dismissal of his 
habeas petition was dismissed because 
the inmate’s. speedy trial, involuntary 
plea, evidence sufficiency, and ineffective 
assistance claims were not cognizable, as 
(1) the writ would not issue to correct 
errors or irregularities at trial, (2) lack of 
a speedy trial did not implicate the facial 
validity of a judgment or the trial court’s 
jurisdiction, (3) a plea claim did not raise 
an illegal sentence, (4) habeas proceedings 
were not a means to contest the suffi- 
ciency of the evidence, and (5) ineffective 
assistance had to be raised in a postcon- 
viction motion under Ark. R. Crim. P. 37.1. 
Bell v. Gibson, 2019 Ark. 127 (2019). 


Sufficiency of Petition. 

Circuit court did not abuse its discretion 
when it denied petitioner’s request to pro- 
ceed in forma pauperis pursuant to Ark. 
R. Civ. P. 72 and held that petitioner had 
failed to state a colorable claim for habeas 
relief, as the same claims concerning his 
motion in limine for joinder of offenses 
had been previously addressed and found 
to be outside the purview of habeas pro- 
ceedings; petitioner’s latest iteration of 
his claims represented an abuse of the 
writ. Watts v. Kelley, 2019 Ark. 207, 575 
S.W.3d 558 (2019). 


—Probable Cause. 

Circuit court properly denied inmate 
leave to proceed in forma pauperis on the 
habeas corpus petition because he failed 
to present a colorable cause of action un- 
der Ark. R. Civ. P. 72(c); the inmate’s 
pleading did not satisfy the additional 
requirement under this section that he 
make a showing of probable cause. Mor- 


16-112-105 


gan v. Kelley, 2019 Ark. 189, 575 S.W.3d 
108 (2019). 


16-112-105. Form of writ. 
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.CASE NOTES 


Jurisdiction. 

Because petitioner inmate challenged a 
conviction in another county, the circuit 
court did not have jurisdiction under Acts 
2001, No. 1780, as amended by Acts 2005, 


No. 2250, § 16-112-201 et seq.; the court 
did have jurisdiction for claims for the 
writ not under that act. Muldrow v. Kelley, 
2018 Ark. 126, 542 S.W.3d 856 (2018). 


SUBCHAPTER 2 — New ScIENTIFIC EVIDENCE 


16-112-201. Writ of Habeas Corpus — New scientific evidence. 


CASE NOTES 


ANALYSIS 


Applicability. 
Jurisdiction. 

Relief Denied. 
Scientific Evidence. 


Applicability. 

Appellant inmate’s claims in the peti- 
tion for writ of habeas corpus that he was 
innocent and that the evidence was insuf- 
ficient were not within the purview of the 
habeas proceeding, as appellant did not 
invoke Acts 2001, No. 1780, codified as 
§ 16-112-201 et seq.; further, proceedings 
under Acts 2001, No. 1780 must be filed in 
the county of conviction, but appellant’s 
petition was filed in the county of his 
incarceration. Jefferson v. Kelley, 2017 
Ark. 29, 509 S.W.3d 626, cert. denied, 138 
5S. Ct.121;.199 L- Ed. 2d°74 (2017). 

Because petitioner inmate challenged a 
conviction in another county, the circuit 
court did not have jurisdiction under Acts 
2001, No. 1780, as amended by Acts 2005, 
No. 2250, § 16-112-201 et seq. Muldrow v. 
Kelley, 2018 Ark. 126, 542 S.W.3d 856 
(2018). 


Jurisdiction. 

Circuit court did not clearly err when it 
concluded that it did not have jurisdiction 
to address petitioner’s claim for habeas 
relief because petitioner’s conviction was 
entered in another county; a petition for a 


writ of habeas corpus alleging entitlement 
to new scientific testing under § 16-112- 
201 et seq. must be addressed to the court 
that entered the conviction. Hill v. Kelley, 
2018 Ark. 118, 542 S.W.3d 852 (2018). 


Relief Denied. 

Because appellant, convicted of capital 
murder as an accomplice, failed to state a 
basis on which the trial court could have 
ordered scientific testing, he could not 
prevail on appeal; appellant failed to sat- 
isfy the statutory requirements because 
the results of proposed testing to deter- 
mine whether there were other individu- 
als at the crime scene would not support 
the theory of defense he relied on in a way 
to establish his innocence or raise a rea- 
sonable probability that he did not commit 
the offense. Evidence connecting another 
person to the crime scene would not exon- 
erate defendant. Bienemy v. State, 2016 
Ark. 427, 504 S.W.3d 588 (2016). 


Scientific Evidence. 

Supreme Court reinvested jurisdiction 
in the circuit court and granted petitioner 
permission to seek relief via a writ of error 
coram nobis. A review conducted by the 
federal government concluded that there 
were errors in a forensic hair analyst’s 
work, and the prosecutor conceded that 
the analyst’s work was material to peti- 
tioner’s capital felony murder conviction. 
Pitts v. State, 2016 Ark. 345, 501 S.W.3d 
803 (2016). 
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16-112-202. Form of motion. 


MALPRACTICE ACTIONS | 


16-112-202 


CASE NOTES 


ANALYSIS 


Petition Denied. 
Postconviction DNA Testing. 
Time Limitations. 


Petition Denied. 

Because appellant, convicted of capital 
murder as an accomplice, failed to state a 
basis on which the trial court could have 
ordered scientific testing, he could not 
prevail on appeal; appellant failed to sat- 
isfy the statutory requirements because 
the results of proposed testing to deter- 
mine whether there were other individu- 
als at the crime scene would not support 
the theory of defense he relied on in a way 
to establish his innocence or raise a rea- 
sonable probability that he did not commit 
the offense. Evidence connecting another 
person to the crime scene would not exon- 
erate defendant. Bienemy v. State, 2016 
Ark. 427, 504 S.W.3d 588 (2016). 


Postconviction DNA Testing. 

Appellant could not prevail on his ha- 
beas petition where he had not demon- 
strated that an electron microscope was 
unavailable at the time of his original 
trial, that the proposed testing would 
have been more probative than testing 
available, or that any evidence was avail- 
able for testing other than the victim’s 
own hair and blood. Hall v. State, 2017 
Ark. 77, 511 S.W.3d 842 (2017). 

Circuit court did not clearly err in deny- 


ing a postconviction petition for DNA test- 
ing of a hair ascribed to an accomplice 
where even if the hair had not come from 
the accomplice, it only showed that some- 
one had been in the abandoned house 
before the murder or during the several- 
month interlude between the crime and 
the discovery of the victim’s body, and the 
State had presented sufficient evidence 
corroborating the accomplice’s testimony 
to implicate petitioner in the murder. 
Martin v. State, 2018 Ark. 176, 545 S.W.3d 
763 (2018). 

Petitioner’s request for DNA testing of 
the victim’s clothing and the materials 
used to bind the victim’s body was prop- 
erly denied as untimely where all of the 
evidence was available at the time of trial, 
petitioner’s desire to test additional evi- 
dence based on a different theory of the 
crime was at best a bare assertion of 
innocence, and the methods of testing he 
sought were available at the time of trial. 
Martin v. State, 2018 Ark. 176, 545 S.W.3d 
763 (2018). 


Time Limitations. 

Dismissal of a habeas petition as un- 
timely was proper where appellant had 
not rebutted the presumption against 
timeliness by establishing his incompe- 
tence, the existence of newly discovered 
evidence, or that the denial of his petition 
would result in a manifest injustice. Hall 
v. State, 2017 Ark. 77, 511 S.W.3d 842 
(2017). 


CHAPTER 114 
MALPRACTICE ACTIONS 


SUBCHAPTER 2 — ACTIONS FOR MEpbIcAL INguRY 


RESEARCH REFERENCES 


ALR. Malpractice: Liability in Connec- 
tion with Insertion of Prosthetic or Other 
Corrective Devices in Patient’s Body, 21 
A.L.R.7th Art. 1 (2018). 

Liability for Medical Malpractice of 
Treatment for Sleep-Related Disorders, 29 


A.L.R.7th Art. 6 (2018). 

Malpractice or Negligence in Conduct- 
ing Colonoscopy, Including Pre- and Post- 
operative Care, 34 A.L.R.7th Art. 4 (2018). 


16-114-201 


16-114-201. Definitions. 
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RESEARCH REFERENCES 


Ark. L. Rev. J. Thomas Sullivan, Ar- 


Mental Health Professionals, 69 Ark. L. 


kansas, Meet Tarasoff: The Question of Rev. 987 (2016). 


Expanded Liability to Third Persons for 


116-114-203. Statute of limitations. 


—, 


CASE NOTES 


Actions Barred. 

Circuit court properly dismissed a pa- 
tient’s medical-malpractice action against 
doctors with prejudice because service 
was not obtained within 120 days as re- 
quired by Ark. R. Civ. P. 4, and there was 
simply no proof of timely service pre- 
sented to support the patient’s claim that 


16-114-206. Burden of proof. 


the doctors had been served by certified 
mail. No green cards were returned for 
three of the defendant doctors. Although a 
green card was returned for a fourth de- 
fendant doctor, there was no proof that the 
person who signed it was the doctor’s 
agent. McCoy v. Robertson, 2018 Ark. App. 
279, 550 S.W.3d 33 (2018). 


CASE NOTES 


ANALYSIS 


Expert Testimony. 
—Locality Rule. 
Proximate Cause. 


Expert Testimony. 

Plaintiff, allegedly injured during a 
physical therapy session, failed to estab- 
lish the elements of his medical malprac- 
tice case by expert testimony, as required 
by this section; a doctor’s testimony re- 
ferred to the failure to report, yet plaintiff 
did not establish any injury from failure to 
report, other testimony was too vague as 
the standard of care was not stated with 
specificity and did not establish that de- 
fendant proximately caused plaintiffs in- 
juries, and an orthopedic surgeon never 
testified about the standard of care for 
physical therapists treating knee-surgery 
patients or that defendant’s actions con- 
stituted a breach. Johnson v. Schafer, 
2018 Ark. App. 630, 565 S.W.3d 144 
(2018). 

Plaintiffs case required the explanation 
of knee anatomy, knee surgery, physical 
therapy rehabilitation practices and pro- 
cedures, and pharmacology of anticoagu- 
lants, which did not justify a departure 
from the general rule that a plaintiff must 


prove a_— medical-malpractice claim 
through expert testimony. Johnson v. 
Schafer, 2018 Ark. App. 630, 565 S.W.3d 
144 (2018). 


—Locality Rule. 

Even if the locality rule was applicable 
to defense experts in a medical negligence 
action, the testimony of the witness was 
sufficient to satisfy the rule as he testified 
about his extensive experience practicing 
medicine in Arkansas, his education in 
Arkansas, and his service on the Arkansas 
Medical Society Board of Trustees, all of 
which provided the basis for his under- 
standing of the standard of practice in 
Rogers/Bentonville. He expressly stated 
that the standard of practice in Rogers/ 
Bentonville was the same as in Van Bu- 
ren, where he practiced. Brazeal v. Cooper, 
2016 Ark. App. 442, 503 S.W.3d 829 
(2016). 


Proximate Cause. 

Trial court properly granted a doctor 
and a medical practice summary judg- 
ment in an administratrix’s action alleg- 
ing medical negligence because the expert 
testimony failed to establish proximate 
cause; the expert testimony the adminis- 
tratrix cited failed to clearly articulate 
that the doctor’s negligence was the proxi- 
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mate cause of the patient’s death. One 
expert opined that the patient’s awaken- 
ing from the anesthesia was more likely if 
the surgery had been stopped, but the 


PRODUCTS LIABILITY 


16-115-107 


issue was whether the patient would have 
lived, not whether he would have awak- 
ened. Thomas v. Meadors, 2017 Ark. App. 
421, 527 S.W.3d 724 (2017). 


CHAPTER 115 
MANDAMUS AND PROHIBITION 


16-115-101. Definitions. 


CASE NOTES 


Mandamus. 

Voter demonstrating that a proposed 
constitutional amendment was unconsti- 
tutional was entitled to both declaratory 
and mandamus relief, as (1) declaratory 
relief is available whether or not other 
relief can be obtained; (2) the Arkansas 
Supreme Court has routinely ordered the 
Arkansas Secretary of State to not count 


or certify any ballots cast for a proposed 
amendment that does not meet the re- 
quirements of the Arkansas Constitution 
or Arkansas law; and (3) a voter has a 
right to cast a ballot only on referred 
constitutional amendments that meet the 
standards set forth by the Arkansas Con- 
stitution. Martin v. Humphrey, 2018 Ark. 
295, 558 S.W.3d 370 (2018). 


16-115-107. Determination of petition. 


CASE NOTES 


Mandamus Granted. 

Voter demonstrating that a proposed 
constitutional amendment was unconsti- 
tutional was entitled to both declaratory 
and mandamus relief, as (1) declaratory 
relief is available whether or not other 
relief can be obtained; (2) the Arkansas 
Supreme Court has routinely ordered the 
Arkansas Secretary of State to not count 


or certify any ballots cast for a proposed 
amendment that does not meet the re- 
quirements of the Arkansas Constitution 
or Arkansas law; and (3) a voter has a 
right to cast a ballot only on referred 
constitutional amendments that meet the 
standards set forth by the Arkansas Con- 
stitution. Martin v. Humphrey, 2018 Ark. 
295, 558 S.W.3d 370 (2018). 


CHAPTER 116 
PRODUCTS LIABILITY 


SUBCHAPTER. 
3. FIREARMS AND AMMUNITION. 


RESEARCH REFERENCES 


ALR. Products Liability: Clothes Wash- 
ing Machines. 104 A.L.R.6th 97 (2015). 
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SUBCHAPTER 1 — GENERAL PROVISIONS 


16-116-101. Liability of supplier. 


CASE NOTES 


ANALYSIS 


Causation. 
Unreasonably Dangerous. 


Causation. 

Circuit court properly granted sum- 
mary judgment where the parents’ evi- 
dence merely established that there were 
several possible sources of ignition of a 
child’s hair while using a hair product, 
and thus, the parents failed to establish 
causation to support their strict-liability 
claims. Chandler v. Wal-Mart Stores Inc., 
2016 Ark. App. 372, 498 S.W.3d 766 
(2016). 


Unreasonably Dangerous. 

Building owner’s strict liability claim 
against a toilet supply line seller was 
properly dismissed where the owner did 
not present sufficient evidence that the 
danger of water escaping from the line 
was beyond the contemplation of an ordi- 
nary and reasonable consumer, and thus 
failed to show that the line was unreason- 
ably dangerous. Apex Oil Co. v. Jones 
Stephens Corp., 881 F.3d 658 (8th Cir. 
2018). | ; 


SUBCHAPTER 2 — ARKANSAS Propuct Tas einiey Act oF 1979 


RESEARCH REFERENCES 


ALR. Products Liability: Clothes Dry- 
ers. 1 A.L.R.7th Art. 4 (2015). 

Products Liability: Hormone Replace- 
ment Medications. 7 A.L.R.7th Art. 2 
(2015). 

Products Liability and Negligence 
Claims Arising from Use of Stud Guns, 
Staple Guns, Nail Guns, or Parts Thereof. 
12 A.L.R.7th Art. 5 (2015). 

Products Liability Issues Surrounding 
Design, Production, Distribution, and Use 
of Recreational and Vehicular Helmets. 13 
A.L.R.7th Art. 5 (2015). 

Validity, Construction, and Application 


16-116-202. Definitions. 


of Products Liability Statute Precluding 
or Limiting Recovery Where Product Has 
Been Altered or Modified After Leaving 
Hands of Manufacturer or Seller. 13 
A.L.R.7th Art. 8 (2015). 

Products Liability: Personal Injury or 
Death Allegedly Caused by Defect in Mo- 
torcycle or Its Parts or Equipment. 14 
A.L.R.7th Art. 7 (2015). 

Products Liability: Necessity and Ad- 
missibility of Expert or Opinion Evidence 
as to Adequacy of Warning Provided to 

_ User of Prescription Drugs, 25 A.L.R.7th 
Art. 8 (2018). 


RESEARCH REFERENCES 


Ark. L. Rev. Frank Griffin, The Trouble 
with the Curve: Manufacturer and Sur- 
geon Liability for “Learning Curves” Asso- 


ciated with Unreliably-Screened Implant- 
able Medical Devices, 69 Ark. L. Rev. 755 
(2016). 
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16-116-302 


CASE NOTES 


Unreasonably Dangerous. 

Building owner’s strict liability claim 
against a toilet supply line seller was 
properly dismissed where the owner did 
not present sufficient evidence that the 
danger of water escaping from the line 


16-116-205. Defenses generally. 


was beyond the contemplation of an ordi- 
nary and reasonable consumer, and thus 
failed to show that the line was unreason- 
ably dangerous. Apex Oil Co. v. Jones 
Stephens Corp., 881 F.3d 658 (8th Cir. 
2018). | 


RESEARCH REFERENCES 


ALR. Application of “Bare Metal” De- 
fense in Asbestos Products Liability 
Cases. 9 A.L.R.7th Art: 2 (2015). 


Application of Parental Immunity Doc- | 


trine to Claims Against Parents of Minor 
Products Liability Plaintiffs. 10 A.L.R.7th 
Art. 2 (2015). 

Products Liability: Sufficiency of: Evi- 
dence to Support Product Misuse Defense 
in Actions Concerning Automobiles and 
Other Motor Vehicles, 18 A.L.R.7th Art. 4 
(2018). 

Products Liability: Sufficiency of Evi- 
dence to Support Product Misuse Defense 


in Actions Concerning Cosmetics and 
Other Personal Care Products, 27 
A.L.R.7th Art. 4 (2018). 

Products Liability: Alteration or Modifi- 
cation of Motor Vehicle After It Leaves 
Hands of Manufacturer or Seller as Affect- 
ing Liability for Product-Caused Harm, 28 
A.L.R.7th Art. 2 (2018). 

Products Liability: Alteration or Modifi- 
cation of Machinery and Tools After They 
Leave Hands of Manufacturer or Seller as 
Affecting Liability for Product-Caused 
Harm, 28 A.L.R:7th Art. 5 (2018). 


16-116-206. Evidence of alterations. 


RESEARCH REFERENCES 


ALR. Products Liability: Sufficiency of ~ 


Evidence to Support Product Misuse De- 
fense in Actions Concerning Automobiles 
and Other Motor Vehicles, 18 A.L.R.7th 
Art. 4 (2018). 

Products Liability: Sufficiency of Evi- 
dence to Support Product Misuse Defense 
in Actions Concerning Cosmetics and 
Other Personal Care Products, 27 
A.L.R.7th Art. 4 (2018). 


Products Liability: Alteration or Modifi- 
cation of Motor Vehicle After It Leaves 
Hands of Manufacturer or Seller as Affect- 
ing Liability for Product-Caused Harm, 28 
A.L.R.7th Art. 2 (2018). 

Products Liability: Alteration or Modifi- 
cation of Machinery and Tools After They 
Leave Hands of Manufacturer or Seller as 
Affecting Liability for Product-Caused 
Harm, 28 A.L.R.7th Art. 5 (2018). 


SUBCHAPTER 3 — FIREARMS AND AMMUNITION 


SECTION. 
16-116-302. Limitations on actions — 


Award of fees. 


16-116-302. 


Limitations on actions — Award of fees. 


(a) Aperson or other public or private entity may not bring an action 
in tort, other than a product lability action, against a firearms, 
nonpowder gun, or ammunition manufacturer, importer, or dealer for 
any remedy;arising from physical or emotional injury, physical damage, 


16-116-302 PRACTICE, PROCEDURE, AND COURTS 156 
or death caused by the discharge of a firearm, a nonpowder gun, or 
ammunition unless the action alleges that the physical or emotional 
injury, physical damage, or death was caused by the intentional or 
negligent discharge of a firearm, a nonpowder gun, or ammunition by 
the manufacturer, importer, or dealer. 

(b) A firearm, a nonpowder gun, or ammunition manufacturer, 
importer, or dealer shall not be held liable as a third party for the 
actions of another person involving the use of a firearm, a nonpowder 
gun, or ammunition in any cause of action. 

(c)(1) The court, upon the filing of a proper motion, shall dismiss any 
action brought against a firearms, nonpowder gun, or ammunition 
manufacturer, importer, or dealer, which the court determines is 
prohibited under subsection (a) or subsection (b) of this section. 

(2) Upon dismissal under this subsection, the court shall award 
reasonable attorney’s fees, in addition to costs, to each named defen- 
dant against whom the cause of action is dismissed. 

(d)(1) Notwithstanding subsection (a) of this section, a firearms, 
nonpowder gun, or ammunition manufacturer, importer, or dealer may 
be sued in tort for any damages proximately caused by an act of the 
manufacturer, importer, or dealer in violation of a state law or rule or 
federal law or regulation. 

(2) In any action brought under this subsection, the plaintiff shall 
have the burden of proving by a preponderance of the evidence that the 
defendant violated the state law or rule or federal law or regulation. 


History. Acts 2003, No. 935, § 2; 2019, 
Nos3ilons 13Z2\" 


Amendments. The 2019 amendment 
inserted “law or rule” in (d)(1) and (d)(2). 


CHAPTER 118. 
MISCELLANEOUS ACTIONS 


SECTION. 

16-118-113. Civil cause of action for un- 
authorized access to prop- 
erty — Definitions. 

16-118-114. Civil action against a person 
who engages in a riot or 
disorderly conduct, or who 
obstructs or interferes 


Effective Dates. Acts 2019, No. 556, 
§ 7: Mar. 26, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the Centers for Disease Control 
and Prevention currently estimates that 
five hundred fifty-one (551) girls or women 
in Arkansas are at the risk of, or have 
undergone, female genital mutilation; 


SECTION. 
with emergency medical 
services personnel or first 
responder. 

16-118-115. Civil actions regarding viola- 
tions of § 5-73-326. 

16-118-116. Civil actions for unlawful fe- 
male genital mutilation. 


that female genital mutilation is recog- 
nized globally as a human rights viola- 
tion; and that this legislation is immedi- 
ately needed to help the women of 
Arkansas as soon as possible. Therefore, 
an emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
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The date of its approval by the Governor; ernor may veto the bill; or (3) If the bill is 
(2) If the bill is neither approved nor vetoed by the Governor and the veto is 
vetoed by the Governor, the expiration of overridden, the date the last house over- 
the period of time during which the Gov- rides the veto”. 


16-118-113. Civil cause of action for unauthorized access to 
property — Definitions. 


(a) As used in this section: 
(1) “Commercial property” means: 

(A) A business property; 

(B) Agricultural or timber production operations, including build- 
ings and all outdoor areas that are not open to the public; and 

(C) Residential property used for business purposes; and 

(2) “Nonpublic area” means an area not accessible to or not intended 
to be accessed by the general public. 

(b) A person who knowingly gains access to a nonpublic area of a 
commercial property and engages in an act that exceeds the person’s 
authority to enter the nonpublic area is liable to the owner or operator 
of the commercial property for any damages sustained by the owner or 
operator. 

(c) An act that exceeds a person’s authority to enter a nonpublic area 
of commercial property includes an employee who knowingly enters a 
nonpublic area of commercial property for a reason other than a bona 
fide intent of seeking or holding employment or doing business with the 
employer and without authorization subsequently: 

(1) Captures or removes the employer’s data, paper, records, or any 
other documents and uses the information contained on or in the 
employer’s data, paper, records, or any other documents in a manner 
that damages the employer; 

(2) Records images or sound occurring within an employer’s commer- 
cial property and uses the recording in a manner that damages the 
employer; 

(3) Places on the commercial property an unattended camera or 
electronic surveillance device and uses the unattended camera or 
electronic surveillance device to record images or data for an unlawful 
purpose; 

(4) Conspires in an organized theft of items belonging to the em- 
ployer; or 

(5) Commits an act that substantially interferes with the ownership 
or possession of the commercial property. 

(d) A person who knowingly directs or assists another person to 
violate this section is jointly lable. 

(e) A court may award to a prevailing party in an action brought 
under this section one (1) or more of the following remedies: 

(1) Equitable relief; 

(2) Compensatory damages; 

(3) Costs and fees, including reasonable attorney’s fees; and 
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(4) In a case where compensatory damages cannot be quantified, a 
court may award additional damages as otherwise allowed by state or 
federal law in an amount not to exceed five thousand dollars ($5,000) for 
each day, or a portion of a day, that a defendant has acted in violation 
of subsection (b) of this section, and that in the court’s discretion are 
commensurate with the harm caused to the plaintiff by the defendant’s 
conduct in violation of this section. | 

(f) This section does not: 

(1) Diminish the protections provided to employees under state or 
federal law; or | | 

(2) Limit any other remedy available at common law or provided by 
law. 

(g¢) This section does not apply to a state agency, a state-funded 
institution of higher education, a law enforcement officer engaged in a 
lawful investigation of commercial property or of the owner or operator 
of the commercial property, or a healthcare provider or medical services 
provider. 


History. Acts 2017, No. 606, § 1. 


16-118-114. Civil action against a person who engages in a riot 
or disorderly conduct, or who obstructs or inter- 
feres with emergency medical services personnel or 
first responder. 


(a) In addition to any other cause of action available to a person, a 
person who suffers injury to himself or herself or to his or her property 
as a direct or indirect result of: 

(1) An act of obstructing or interfering with emergency medical 
personnel or a first responder, § 5-60-123, if the act of obstructing or 
interfering with emergency medical personnel or a first responder is a 
felony or Class A misdemeanor, may bring a civil action against a 
person who obstructed or interfered with the emergency medical 
personnel or first responder; or 

(2) A riot or the activity of a rioter under § 5-71-201 et seq., may 
bring a civil action against the rioter or a person or entity that incites 
the riot. 

(b) A court hearing a civil action under this section may award 
compensatory damages, punitive damages, costs, reasonable attorney’s 
fees, and expenses to a plaintiff who prevails in the civil action. 


History. Acts 2017, No. 952, § 2. 


16-118-115. Civil actions regarding violations of § 5-73-326. 


An employer or employee who knowingly violates § 5-73-326 is liable 
to the prevailing party in an action brought under this section and, 
upon proving the prevailing party’s case by clear and convincing 
evidence, is entitled to one (1) or more of the following remedies: 

(1) Equitable relief; 
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(2) Compensatory damages; and 
(3) Costs and fees, including reasonable attorney’s fees. 


History. Acts 2017, No. 1071, § 4. port and store a handgun within his or her 

A.C.R.C. Notes. Acts 2017, No. 1071, private motor vehicle for lawful purposes 
§ 1, provided: “Legislative intent. Itisthe in any place where the private motor 
intent of this act to reinforce and protect vehicle is.otherwise permitted to be lo- 
the right of each citizen to lawfully trans- — cated.” 


16-118-116. Civil actions for unlawful female genital mutilation. 


(a) Aperson who knowingly commits or attempts to commit unlawful 
female genital mutilation of a minor as described in § 5-14-136 is liable 
to the victim of the unlawful female genital mutilation. 

(b) A person who knowingly directs or assists another person to 
violate or attempt to violate § 5-14-1386 is jointly liable under this 
section. 

(c) A court may award to a prevailing party in an action brought 
under this section one (1) or more of the following remedies: 

(1) Compensatory damages, including treble damages if the defen- 
dant is shown to have acted willfully and maliciously; 

(2) Punitive damages; 

(3) Costs and fees, including reasonable attorney’s fees; or 

(4) Any other appropriate relief as provided by law. 

(d) Acause of action under this section may be brought by a victim of 
an unlawful female genital mutilation, or her estate, at any point before 
the victim reaches or would have reached twenty-eight (28) years of 
age. 

(e) The burden of proof under a cause of action under this section is 
preponderance of the evidence. 

(f) The doctrine of forum non conveniens does not apply to a claim 
arising under this section. 


History. Acts 2019, No. 556, § 4. 


CHAPTER 120 
IMMUNITY FROM TORT LIABILITY 


SUBCHAPTER. 
8. MIscELLANEOUS GRANTS OF Tort IMMUNITY. 
9. WroncFuL Birt Crvit Liasinity Protection Act. 
10. Arkansas Cycutne Activities Act. 


SuBCHAPTER 8 — MISCELLANEOUS GRANTS OF Tort IMMUNITY 


SECTION. len agricultural equip- 
16-120-802. Possession of concealed ment or off-road vehicles 
handgun in parking lot. — Definition. 


16-120-803. Immunity for owners of sto- 
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16-120-802. Possession of concealed handgun in parking lot. 


(a) A business entity, owner or legal possessor of property, or private 
employer is not liable in a civil action for damages, injuries, or death 
resulting from or arising out of an employee’s or another person’s 
actions involving a handgun transported or stored under § 5-73-326(a) 
or from allowing a person to enter the private employer’s place of 
business or parking lot under § 5-73-326(b), including without limita- 
tion the theft of a handgun from an employee’s private motor vehicle, 
unless the business entity, owner or legal possessor of property, or 
private employer intentionally solicited or procured the other person’s 
actions. 

(b) Employees shall, within twenty-four (24) hours of obtaining 
knowledge of a theft occurring on a private employer’s private parking 
lot, report a handgun as lost or stolen to the private employer and a 
local law enforcement agency with jurisdiction. 

(c) Ahandgun possessed in a parking lot does not solely constitute a 
failure on the part of a private employer to provide a safe workplace. 

(d)(1) A private employer may terminate any employee for flagrantly 
or unreasonably displaying a handgun in plain sight of others at the 
private employer’s place of business or in plain sight in an employee’s 
motor vehicle. 

(2) A private employer may bring a civil action against an employee 
who knowingly displays in a flagrant or unreasonable manner a 
handgun in plain sight of others at a private employer’s place of 
business or in plain sight in an employee’s motor vehicle, as described 
in § 16-118-115, except when an employee’s display of a handgun is 
incidental and reasonably related to the transfer of the employee’s 
handgun from his or her locked container located within the employee’s 
motor vehicle to another part of the employee’s motor vehicle or 
employee’s person. 


History. Acts 2017, No. 1071, § 5. port and store a handgun within his or her 

A.C.R.C. Notes. Acts 2017, No. 1071, private motor vehicle for lawful purposes 
§ 1, provided: “Legislative intent. Itisthe in any place where the private motor 
intent of this act to reinforce and protect vehicle is otherwise permitted to be lo- 
the right of each citizen to lawfully trans- cated.” 


16-120-803. Immunity for owners of stolen agricultural equip- 
ment or off-road vehicles — Definition. 


(a)(1) As used in this section, “agricultural equipment or off-road 
vehicle” means a self-propelled motorized vehicle that is not designed to 
operate on a roadway but may be used for an agricultural or recre- 
ational purpose. 

(2) “Agricultural equipment or off-road vehicle” includes: 

(A) An all-terrain vehicle as defined in § 27-21-102; 
(B) Avehicle designed to be used for agricultural purposes, such as 

a tractor; and : 

(C) A riding lawnmower. 


161 IMMUNITY FROM TORT LIABILITY 16-120-901 


(3) “Agricultural equipment or off-road vehicle” does not include: 

(A) A motor vehicle designed and used for a medical purpose; 

(B) A motor vehicle designed to be used by an individual with a 
physical disability to assist in walking; 

(C) A motorized scooter or other vehicle designed to be used as a 
toy by a child; 

(D) A bicycle equipped with a small motor designed and used to 
assist the bicycle operator and that is not operated at a speed greater 
than twenty miles per hour (20 m.p.h.); 

(EK) An electric personal assistive mobility device that is designed 
to not be capable of a speed of more than twenty miles per hour (20 
m.p.h.); or 

(F) A device moved by human power or used exclusively upon 
stationary rails or tracks. 

(b) An owner of agricultural equipment or an off-road vehicle that is 
stolen or unlawfully appropriated by another person who commits a 
criminal offense using the agricultural equipment or off-road vehicle is 
not liable in a civil action for damages, injuries, or death resulting from 
or arising out of the use of the agricultural equipment or off-road 
vehicle in the commission of the criminal offense. 


History. Acts 2019, No. 518, § 1. 
SUBCHAPTER 9 — WrRonNGFUL Birt Crvit Liapitiry Protection Act 


SECTION. 

16-120-901. Definitions. 

16-120-902. Wrongful birth claims — 
Wrongful life claims. 


16-120-901. Definitions. 


As used in this subchapter: 

(1) “Civil action for wrongful birth” means a cause of action that is 
brought by a parent or other person who is legally required to provide 
for the support of a child, seeking economic or noneconomic damages for 
the child because of a condition that existed at the time of the birth of 
the child and which is based on a claim that the act or omission of a 
person contributed to the child’s being born; and 

(2) “Civil action for wrongful life” means a cause of action that is 
brought by or on behalf of a child, seeking economic or noneconomic 
damages for the child because of a condition that existed at the time of 
the birth of the child and which is based on a claim that the act or 
omission of a person contributed to the child’s being born. 


History. Acts 2017, No. 385, § 1. 
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16-120-902. Wrongful birth claims — Wrongful life claims. 


(a) A person is not liable for damages in a civil action for wrongful 
birth based on a claim that, but for an act or omission of the defendant, 
a child would not or should not have been born. 

(b) A person is not liable for damages in a civil action for wrongful life 
based on a claim that, but for an act or omission of the defendant, the 
person bringing the action would not or should not have been born. 

(c) This section: 

(1) Applies to a claim regardless of whether the child is born healthy 
or with a birth defect or other medical condition; 

(2) Does not apply to a civil action for damages for an intentional, 
reckless, or grossly negligent act or omission, including without limi- 
tation an act or omission that violates a criminal law; and _ 

(3) Does not limit or eliminate liability for an act or omission that is 
a proximate cause of any injury to the child before, during, or after 
birth. 


History. Acts 2017, No. 385, § 1. 


SUBCHAPTER 10 — ARKANSAS CycLING ACTIVITIES ACT 


SECTION. | SECTION. 
16-120-1001. Title. 16-120-1004. Exclusions. 
16-120-1002. Definitions. 16-120-1005. Supplemental to other law. 
16-120-1003. Liability of a bicycle outfit- 16-120-1006. Signage. 
ter. 


16-120-1001. Title. 


This subchapter shall be known and may be cited as the “Arkansas 
Cycling Activities Act”. 


History. Acts 2019, No. 578, § 1. 


16-120-1002. Definitions. 


As used in this subchapter: 
(1) “Bicycle” means a: 

(A) Two-wheeled vehicle with a rear drive wheel that is solely 
human-powered; or 

(B) Two-wheeled or three-wheeled vehicle with: 

(i) Fully operable pedals and an electric motor of less than seven 
hundred fifty watts (750 W); and 

(ii) A maximum speed of less than twenty miles per hour (20 
m.p.h.) on a paved level surface when powered solely by an electric 
motor and ridden by an operator who weighs one hundred seventy 
pounds (170 lbs.); 
(2) “Bicycle outfitter” means an individual, group, club, partnership, 

corporation, or business entity, whether or not operating for profit, or an 
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employee or organized agent, that sponsors, organizes, rents, or pro- 
vides to a participant the use of a bicycle; 

(3) “Cycling activity” means riding a bicycle on a road, trail, path, or 
other surface for: 

(A) Competition, exercise, or other undertaking that involves a 
bicycle; 

(B) A training or teaching activity; or 

(C) A ride, trip, or other activity that is sponsored by a bicycle 
outfitter; 

(4) “Inherent risk of a cycling activity” means the dangers or condi- 
tions that are an integral part of cycling activities on the roads, trails, 
paths, or other surfaces of the state, including without limitation: 

(A) Injury or death caused by: 

Gi) A change or variation in the surface which may cause a 
participant to lose control, lose his or her balance, or crash the 
bicycle; 

Gi) A collision with a natural or man-made object on or adjacent to 
the cycling surface, including without limitation a: 

(a) Tree; 

(6) Rock; or 

(c) Tree stump; or 

Gi) A collision with a pedestrian, a vehicle, or another cyclist 
which may result in injury or death; 

(B) Weather-related illnesses or conditions, including without 
limitation: 

(i) Hypothermia; 

(ii) Frostbite; 

(iii) Heat exhaustion; 

(iv) Heat stroke; or 

(v) Dehydration; 

(C) An act of nature, including without limitation: 

(i) Falling rocks; 

(ii) Inclement weather; 

(iii) Thunder and lightning; 

(iv) Severe or varied temperatures; 

(v) Winds; or 

(vi) Tornadoes; 

(D) Operator error, including equipment failure due to operator 
error; 

-(E) Attack or injury by an animal; or 

(F) The aggravation of an injury, illness, or condition because the 
injury, illness, or condition occurred in a remote place where medical 
facilities are not available; and | 
(5) “Participant” means a person who rents, leases, or uses a bicycle 

provided by a bicycle outfitter whether or not a fee is paid. 


History. Acts 2019, No. 573, § 1. 
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16-120-1003. Liability of a bicycle outfitter. 


Except as provided in § 16-120-1004(2): 
(1)(A) A participant assumes the inherent risk of a cycling activity by 
engaging in the cycling activity. 

(B) A participant or a participant’s representative shall not make 
a claim against, maintain an action against, or recover from a bicycle 
outfitter for the loss or damage or injury to or the death of the 
participant resulting from the inherent risk of a cycling activity; and 
(2) A bicycle outfitter is not liable for an injury to or the death of a 

participant resulting from the inherent risk of a cycling activity. 


History. Acts 2019, No. 578, § 1. 


16-120-1004. Exclusions. 


This subchapter does not: 

(1) Apply to a relationship between an employer and an employee 
under the Workers’ Compensation Law, § 11-9-101 et seq.; and 

(2) Prevent or limit the liability of a bicycle outfitter or the bicycle | 
outfitter’s agent that: 

(A) Intentionally injures a participant; 

(B) Commits an act or omission of gross negligence concerning the 
safety of a participant that proximately causes injury to or the death 
of the participant; 

(C) Provides an unsafe bicycle to a participant and knew or should 
have known that the bicycle was unsafe to the extent that it could 
cause an injury; 

(D) Fails to provide a participant with a bicycle that meets the 
equipment and manufacturing requirements for bicycles adopted by 
the United States Consumer Product Safety Commission under 16 
C.F.R. Part 1512, as it existed on January 1, 2017; 

(E) Fails to use the degree of care that an ordinarily careful and 
prudent person would use under the same or similar circumstances; 
or 

(F) Commits other acts, errors, or omissions that constitute willful 
or wanton misconduct, gross negligence, or criminal conduct that 
proximately causes injury, damage, or death. 


History. Acts 2019, No. 573, § 1. 


16-120-1005. Supplemental to other law. 


The limitation of liability provided by this subchapter is in addition to 
any other limitation of liability provided by law. 


History. Acts 2019, No. 573, § 1. 


165 CIVIL RIGHTS 16-123-101 


16-120-1006. Signage. 


A bicycle outfitter shall post and maintain signage in a clearly visible 
location at or near where the bicycle outfitter conducts cycling activities 
and in black letters at least one inch (1”) high containing the following 
warning: 

“WARNING — Under Arkansas law, § 16-120-1003, the liability of a 
bicycle outfitter is limited. You are assuming the risk of participating in 
a cycling activity.” | 


History. Acts 2019, No. 573, § 1. 
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SUBCHAPTER 1 — ARKANSAS Civit Ricuts Act or 1993 
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16-123-102. Definitions. 16-123-108. Retaliation — Interference 
16-123-106. Hate offenses. — Remedies. 


16-123-107. Discrimination offenses. 


RESEARCH REFERENCES 


ALR. Discrimination on Basis of Sexual Act of 1964, 28 A.L.R. Fed. 3d Art. 4 
Orientation as Form of Sex Discrimina- (2018). Ag 
tion Proscribed by Title VII of Civil Rights : 


16-123-101. Title. 
RESEARCH REFERENCES 


ALR. Adverse Employment Action Communications. 103 ALR6th 19 
Taken Against Employee for Social Media (2015). 


16-123-102 
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CASE NOTES 


ANALYSIS 


Immunity. 
Specific Cases. 


Immunity. 

Statutory immunity under § 19-10-305 
barred the employee’s claims under the 
Arkansas Civil Rights Act of 1993, § 16- 
123-101 et seq., against the supervisor in 


her individual capacity where the employ- | 


ee’s bare allegation of willful and wanton 
conduct was not enough to demonstrate 
malice. Ark. State Med. Bd. v. Byers, 2017 
Ark. 213, 521 S.W.3d 459 (2017). 
Sovereign immunity under Ark. Const., 
Art. 5, § 20, barred an employee’s state 
civil rights claims against a state agency 
and a supervisor in her official capacity 


16-123-102. Definitions. 
As used in this subchapter: 


where the employee had not developed her 
arguments as to the ultra vires or bad 
faith exceptions below, and a judgment for 
the employee would have subjected the 
state to liability. Ark. State Med. Bd. v. 
Byers, 2017 Ark. 213, 521 S.W.3d 459 
(2017). . 


Specific Cases. 

Where a deceased’s estate appealed a 
district court’s entry of summary judg- 
ment in favor of defendants as to its 
Fourth Amendment and Arkansas Civil 
Rights Act excessive force claim, not only 
were two officers entitled to qualified im- 
munity, but one officer’s use of a taser and 
second officer’s subsequent use of deadly 
force were reasonable. Frederick  v. 
Motsinger, 873 F.3d 641 (8th Cir. 2017). 


(1) “Because of gender” means, but is not limited to, on account of 
pregnancy, childbirth, or related medical conditions; 

(2) “Compensatory damages” means damages for mental anguish, 
loss of dignity, and other intangible injuries, but “compensatory dam- 
ages” does not include punitive damages; 

(3) “Disability” means a physical or mental impairment that sub- 
stantially limits a major life function, but “disability” does not include: 

(A) Compulsive gambling, kleptomania, or pyromania; 
(B) Current use of illegal drugs or psychoactive substance use 
disorders resulting from illegal use of drugs; or 


(C) Alcoholism; 


(4) “Employee” does not include: 


(A) Any individual employed by his or her parents, spouse, or 


child; 


(B) An individual participating in a specialized employment train- 
ing program conducted by a nonprofit sheltered workshop or reha- 


bilitation facility; or 


(C) An individual employed outside the State of Arkansas; 


(5) “Employer” means a person who employs nine (9) or more 
employees in the State of Arkansas in each of twenty (20) or more 
calendar weeks in the current or preceding calendar year; 

(6) “National origin” includes ancestry; 

(7) “Place of public resort, accommodation, assemblage, or amuse- 
ment” means any place, store, or other establishment, either licensed or 
unlicensed, that supplies accommodations, goods, or services to the 
general public, or that solicits or accepts the patronage or trade of the 
general public, or that is supported directly or indirectly by government 
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funds, but “place of public resort, accommodation, assemblage, or 


amusement” does not include: 


(A) Any lodging establishment which contains not more than five 
(5) rooms for rent and which is actually occupied by the proprietor of 
such establishment as a residence; or 

(B) Any private club or other establishment not in fact open to the 


public; and 


(8) “Religion” means all aspects of religious belief, observance, and 


practice. 
History. Acts 1993, No. 962, § 9; 1995, 


“No. 480, § 1; 2017, No. 191, § 1. 
Amendments. The 2017 amendment 


16-123-103. Applicability. 


deleted “or any agent of such person” at 
the end of (5). 


CASE NOTES 


Burden of Proof. 

Trial court did not err in rejecting em- 
ployees’ proposed instruction because the 
employees had the burden to prove an 
adverse employment action motivated by 
intentional discrimination, and the pro- 
posed language improperly shifted the ul- 


116-123-104. Construction. 


timate burden of proof to the employer. 
Brown v. UPS, Inc., 2017 Ark. App. 501, 
531 8.W.3d 427 (2017). 

“Honest belief” rule is not an affirmative 
defense; it is simply a rule. Brown v. UPS, 
Inc., 2017 Ark. App. 501, 531 S.W.3d 427 
(2017). 


CASE NOTES 


Cited: Ark. State Med. Bd. v. Byers, 
2017 Ark. 213, 521.S.W.3d 459 (2017). 


16-123-105. Civil rights offenses. 


RESEARCH REFERENCES © 


ALR. Construction and Application of 
State Statutory Provisions Prohibiting 
Racial Profiling. 102 A.L.R.6th 621 (2015). 

Retail Establishment’s Surveillance of 
or Refusal to Serve Individuals on Basis of 
Race or Ethnicity, or Other Alleged In- 
stances of Consumer “Racial Profiling,” as 
Infringement of Civil Rights Under State 
Law. 103 A.L.R.6th 1 (2015). 

What is Reasonable Accommodation of 
Deaf or Hearing-Impaired Employee for 
Purposes of Americans with Disabilities 
Act, 42 U.S.C. §§ 12101 et seq. 2 A.L.R. 
Fed. 3d Art. 1 (2016). 

Identity of Commenter and Relation- 
ship of Remark to Employment Decision 
as Determinants of Relevance of Stray 


Remark or Comment in Title VII Action 
for Sex Discrimination. 4 A.L.R. Fed. 3d 
Art. 7 (2016). 

Stray Remark or Comment Involving 
Male Plaintiffs in Title VII Action for Sex 
Discrimination. 4 A.L.R. Fed. 3d Art. 8 
(2016). 

Employment Discrimination Against 
Obese Persons as Violation of Americans 
with Disabilities Act of 1990 or Rehabili- 
tation Act of 1973.4 A.L.R. Fed. 3d Art. 10 
(2016). 

Stray Remark or Comment Toward Fe- 
male Plaintiffs Regarding Pregnancy, 
Child-Rearing, and Related References in 
Title VII Action for Sex Discrimination. 6 
A’L.R. Fed. 3d Art. 3 (2016). 


16-123-105 


Validity, Construction, and Application 
of Civil Rights Act of 1964 (42 U.S.C. 
§§ 2000e-1(a), 2000e-2(e)(2)) Exempting 
Activities of Religious Organizations from 
Operation of Title VII Equal Employment 
Opportunity Provisions. 6 A.L.R. Fed. 3d 
Art. 6 (2016). 

Construction and Application of Four- 
Fifths Rule for Finding Evidence of Ad- 
verse Impact in Federal Employment Dis- 
crimination Cases. 7 A.L.R. Fed. 3d Art. 1 
(2016). 

Stray Remark or Comment Involving 
General References Toward Female Plain- 
tiffs in Title VII Action for Sex Discrimi- 
nation. 7 A.L.R. Fed. 3d Art. 2 (2016). 

Rights of Workers with Disabilities at 
Sheltered Workshops or Work Activity 
Centers under Federal Civil Rights Provi- 
sions. 8 A.L.R. Fed. 3d Art. 1 (2016). 

Employee’s Unpaid Leave as Reason- 
able Accommodation Under Americans 
With Disabilities Act of 1990, 42 U.S.C. 
§§ 12101 et seq. 8 A.L.R. Fed. 3d Art. 2 
(2016). | 

Application of Title VI of Civil Rights 
Act of 1964 (42 U.S.C. §§ 2000d et seq.) or 
Regulations Promulgated Thereunder (40 
C.F.R. §§ 7.10 et seq.) to Alleged Racial or 
National Origin Discrimination with Re- 
spect to Environmental Issues. 9 A.L.R. 
Fed. 3d Art. 1 (2016). 

Stray Remark or Comment Involving 
Overt Sexual References Toward Female 
Plaintiffs in Title VII Action for Sex Dis- 
crimination, 9 A.L.R. Fed. 3d Art. 5 (2016). 

Failure to Hire Deaf or Hearing-Im- 
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paired Job Applicant as Violation of 
Americans With Disabilities Act, 42 
U.S.C. §§ 12101 et seq. 9 A.L.R. Fed. 3d 
Art. 7 (2016). 

Employer’s Dress Policy as Religious 
Discrimination Under Federal Law. 12 
A.L.R. Fed. 3d Art. 5 (2016). 

National Security Exception to Employ- 
ment Discrimination Provisions of Title 
VII of Civil Rights Act of 1964 (42 U.S.C. 
§ 2000e-2(¢g)). 12 A.L.R. Fed. 3d Art. 9 
(2016). 

Employer’s Grooming Policy as Reli- 
gious Discrimination under Federal Law. 
13 A.L.R. Fed. 3d Art. 1 (2016). 

Discrimination Against Credit Appli- 
cant on Basis of Race or National Origin 
Under Equal Credit Opportunity Act (15 
U.S.C. §§ 1691 et seq.). 138 A.L-R. Fed. 3d 
Art. 9 (2016). 

Retail Establishment’s Surveillance of 
or Refusal To Serve Individuals on Basis 
of Race or Ethnicity, or Other Alleged 
Instances of Consumer “Racial Profiling,” 
as Infringement of Civil Rights Under 
Federal Law. 15 A.L.R. Fed. 3d Art. 9 
(2016). 

Discrimination Based on Marital Status 
Under Equal Credit Opportunity Act (15 
U.S.C. §§ 1691 et seq.) as Defense to 
Liability for Financial Obligations. 16 
A.L.R. Fed. 3d Art. 9 (2016). 

Rights of Employees with Bipolar Dis- 
order Under Americans with Disabilities 
Act, Rehabilitation Act, and Family and 
Medical Leave Act. 17 A.L.R. Fed. 3d Art. 
5 (2016). 


CASE NOTES 


ANALYSIS 


Claim Dismissed. 
Claim Not Dismissed. 
Deliberate Indifference Standard. 


Claim Dismissed. 

In a civil rights action brought on behalf 
of a detainee who died at a detention 
center following a car accident, after being 
admitted suffering from severe intoxica- 
tion and drug ingestion, the jail adminis- 
trator was entitled to summary judgment 
on plaintiffs claim that he failed to \ad- 
equately train or supervise the booking 
deputy; the mere assertion of prior suits 
did not support an inference that the 


administrator had notice that the county’s 
training procedures and supervision were 
inadequate and likely to result in consti- 
tutional violations. Barton v. Taber, 908 
F.3d 1119 (8th Cir. 2018). 


Claim Not Dismissed. 

Deputy was not entitled to summary 
judgment on plaintiffs claim under the 
Arkansas Civil Rights Act; in light of the 
detainee’s car accident, severe intoxica- 
tion, drug ingestion, inability to stand, 
and inability to answer simple questions, 
ajury could find a medical need so obvious 
that a layperson would recognize the de- 
tainee’s need for prompt medical attention 
and thus that the deputy was deliberately 
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indifferent to the detainee’s serious medi- 
cal needs. Barton v. Taber, 908 F.3d 1119 
(8th Cir. 2018). 


Deliberate Indifference Standard. 
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be applied to claims brought by pretrial 
detainees under the Arkansas Civil Rights 
Act. Barton v. Taber, 908 F.3d 1119 (8th 
Cir. 2018). 


Cited: Brown v. UPS, Inc., 2017 Ark. 
App. 501, 531 S.W.3d 427 (2017). 


Federal deliberate-indifference stan- 
dard has been adopted as the standard to 


16-123-106. Hate offenses. 


(a) Aperson may bring a civil action for injunctive relief or damages, 
or both, if he or she is subject to an act motivated by racial, religious, or 
ethnic animosity and the act was an act of: 

(1) Intimidation or harassment; 

(2) Violence directed against his or her person; or 

(3) Vandalism directed against his or her real or personal property. 

(b) Any aggrieved party who initiates and prevails in a civil action 
authorized by this section is entitled to damages, including punitive 
damages, and in the discretion of the court to an award of the cost of the 
civil action, and a reasonable attorney’s fee in an amount to be fixed by 
the court. 

(c) This section does not apply to: 

(1) Speech or conduct protected by the United States Constitution, 
Amendment I, or Arkansas Constitution, Article 2, § 6; or 

(2) A civil action: 

(A) Between an employee and his or her employer or between or 
among employees of the same employer; 

(B) For damages arising out of an incident occurring in the 
workplace; or 

(C) Arising out of the employee-employer relationship. 


History. Acts 1993, No. 962, § 3; 2017, 
No. 191, § 2. 

Amendments. The 2017 amendment 
rewrote the introductory language in (a); 
deleted “where such acts are motivated by 
racial, religious, or ethnic animosity” at 


the end of (a)(3); in (b), substituted “a civil 
action” for “an action” and “cost of the civil 
action” for “cost of the litigation”; redesig- 
nated former (c) as the introductory lan- 
guage of (c) and (c)(1); added (c)(2); and 
made stylistic changes. 


16-123-107. Discrimination offenses. 


(a) The right of an otherwise qualified person to be free from 
discrimination because of race, religion, national origin, gender, or the 
presence of any sensory, mental, or physical disability is recognized as 
and declared to be a civil right. This right shall include, but not be 
limited to: . 

(1) The right to obtain and hold employment without discrimination; 

(2) The right to the full enjoyment of any of the accommodations, 
advantages, facilities, or privileges of any place of public resort, 
accommodation, assemblage, or amusement; 

(3) The right to engage in property transactions without discrimina- 
tion; 
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(4) The right to engage in credit and other contractual transactions 
without discrimination; and 

(5) The right to vote and participate fully in the political process. 

(b) Any person who is injured by an intentional act of discrimination 
in violation of subdivisions (a)(2)-(5) of this section shall have a civil 
action in a court of competent jurisdiction to enjoin further violations, 
to recover compensatory and punitive damages, and, in the discretion of 
the court, to recover the cost of litigation and a reasonable attorney's 
fee. 

(c)(1)(A) Any individual who is injured by employment discrimina- 
tion by an employer in violation of subdivision (a)(1) of this section 
shall have a civil action against the employer only in a court of 
competent jurisdiction, which may issue an order prohibiting the 
discriminatory practices and provide affirmative relief from the 
effects of the practices, and award back pay, interest on back pay, and, 
in the discretion of the court, the cost of litigation and a reasonable 
attorney’s fee. 

(B) No liability for back pay shall accrue from a date more than 
two (2) years prior to the filing of an action. 

(2)(A) In addition to the remedies under subdivision (c)(1)(A) of this 

section, any individual who is injured by intentional discrimination 

by an employer in violation of subdivision (a)(1) of this section shall 
be entitled to recover compensatory damages and punitive damages. 

(B) The total compensatory and punitive damages awarded under 
subdivision (c)(2)(A) of this section shall not exceed: 

(i) The sum of fifteen thousand dollars ($15,000) in the case of an 
employer who employs fewer than fifteen (15) employees in each of 
twenty (20) or more calendar weeks in the current or preceding 
calendar year; 

(ii) The sum of fifty thousand dollars ($50,000) in the case of an 
employer who employs more than fourteen (14) and fewer than one 
hundred one (101) employees in each of twenty (20) or more calendar 
weeks in the current or preceding calendar year; 

(iii) The sum of one hundred thousand dollars ($100,000) in the 
case of an employer who employs more than one hundred (100) and 
fewer than two hundred one (201) employees in each of twenty (20) or 
more calendar weeks in the current or preceding calendar year; 

(iv) The sum of two hundred thousand dollars ($200,000) in the 
case of an employer who employs more than two hundred (200) and 
fewer than five hundred one (501) employees in each of twenty (20) or 
more calendar weeks in the current or preceding calendar year; and 

(v) The sum of three hundred thousand dollars ($300,000) in the 
case of an employer who employs more than five hundred (500) 
employees in each of twenty (20) or more calendar weeks in the 
current or preceding calendar year. 

(3) Damages under subdivisions (c)(2)(B)(zi)-(v) of this section shall 
not duplicate or increase an award for damages over the statutory limit 
allowed by state law or any federal law, as the federal law existed on 
January 1, 2017. 
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(4) Any action based on employment discrimination in violation of 
subdivision (a)(1) of this section shall be brought within one (1) year 
after the alleged employment discrimination occurred, or within ninety 
(90) days of receipt of a “Right to Sue” letter or a notice of “Determina- 
tion” from the United States Equal Employment Opportunity Commis- 
sion concerning the alleged unlawful employment practice, whichever 


is later. 


History. Acts 19938, No. 962, §§ 4, 5; 
1995, No. 480, § 3; 2017, No. 783, § 2. 

A.C.R.C. Notes. Acts 2017, No. 783, 
§ 1, provided: “Legislative intent. It is the 
intent of the General Assembly that this 
act not duplicate an award for damages 
over the statutory limit allowed by any 
other state or federal law, as this act is 
based on damages already provided for 


under federal law.” 

Amendments. The 2017 amendment 
inserted “against the employer only” in 
(c)(1)(A); redesignated part of (c)(2)(A) as 
(c)(2)(B); substituted “subdivision (c)(2)(A) 
of this section” for “this subdivision 
(c)(2)(A)” in the introductory language of 
(c)(2)(B); inserted present (c)(3); and re- 
designated former (c)(3) as (c)(4). 


RESEARCH REFERENCES 


ALR. Web Site as “Public Accommoda- 
tion” for Purposes of Federal or State Civil 
Rights Statutes. 7 A.L.R.7th Art. 1 (2015). 

Who is “Supervisor” for Purposes of Ra- 
cial Harassment Claim Under Title VII of 
Civil Rights Act of 1964 (42 U.S.C. 
§§ 2000e et seq.) Imputing Liability to 
Employer. 92 A.L.R. Fed. 2d 91 (2015). 

What is Reasonable Accommodation of 
Deaf or Hearing-Impaired Employee for 
Purposes of Americans with Disabilities 
Act, 42 U.S.C. §§ 12101 et seq. 2 A.L.R. 
Fed. 3d Art. 1 (2016). 

Identity of Commenter and Relation- 
ship of Remark to Employment Decision 
as Determinants of Relevance of Stray 
Remark or Comment in Title VII Action 
for Sex Discrimination. 4 A.L.R. Fed. 3d 
Art. 7 (2016). 

Stray Remark or Comment Involving 
Male Plaintiffs in Title VII Action for Sex 
Discrimination. 4 A.L.R. Fed. 3d Art. 8 
(2016).. 

Employment Discrimination Against 
Obese Persons as Violation of Americans 
with Disabilities Act of 1990 or Rehabili- 
tation Act of 1973. 4A.L.R. Fed. 3d Art. 10 
(2016). 

Stray Remark or Comment Toward Fe- 
male Plaintiffs Regarding Pregnancy, 
Child-Rearing, and Related References in 
Title VII Action for Sex Discrimination. 6 
A.L.R. Fed. 3d Art. 3 (2016). 

Validity, Construction, and Application 
of Civil Rights Act of 1964 (42 U.S.C. 
§§ 2000e-1(a), 2000e-2(e)(2)) Exempting 


Activities of Religious Organizations. from 
Operation of Title VII Equal Employment 
Opportunity Provisions. 6 A.L.R. Fed. 3d 
Art. 6 (2016). 

Construction and Application of Four- 
Fifths Rule for Finding Evidence of Ad- 
verse Impact in Federal Employment Dis- 
crimination Cases. 7 A.L.R. Fed. 3d Art. 1 
(2016). 

Stray Remark or Comment Involving 
General References Toward Female Plain- 
tiffs in Title VII Action for Sex Discrimi- 
nation. 7 A.L.R. Fed. 3d Art. 2 (2016). 

Rights of Workers with Disabilities at 
Sheltered Workshops or Work Activity 
Centers under Federal Civil Rights Provi- 
sions. 8 A.L.R. Fed. 3d Art. 1 (2016). 

Employee’s Unpaid Leave as Reason- 
able Accommodation Under Americans 
With Disabilities Act of 1990, 42 U.S.C. 
§§ 12101 et seq. 8 A.L.R. Fed. 3d Art. 2 
(2016). . 

Application of Title VI of Civil Rights 
Act of 1964 (42 U.S.C. §§ 2000d et seq.) or 
Regulations Promulgated Thereunder (40 
C.F.R. §§ 7.10 et seq.) to Alleged Racial or 
National Origin Discrimination with Re- 
spect to Environmental Issues. 9 A.L.R. 
Fed. 3d Art. 1 (2016). 

Stray Remark or Comment Involving 
Overt Sexual References Toward Female 
Plaintiffs in Title VII Action for Sex Dis- 
crimination. 9 A.L.R. Fed. 3d Art. 5 (2016). 

Failure to Hire Deaf: or Hearing-Im- 
paired Job Applicant as Violation of 
Americans With Disabilities Act, 42 
U.S.C. §§ 12101 et seq. 9 A.L.R. Fed. 3d 


16-123-107 


Art. 7 (2016). 

Employer’s Dress Policy as Religious 
Discrimination Under Federal Law. 12 
A.L.R. Fed. 3d Art. 5 (2016). 

National Security Exception to Employ- 
ment Discrimination Provisions of Title 
VII of Civil Rights Act of 1964 (42 U.S.C. 
§ 2000e-2(g)). 12 A.L.R. Fed. 3d Art. 9 
(2016). 

Employer’s Grooming Policy as Reli- 
gious Discrimination under Federal Law. 
13 A.L.R. Fed. 3d Art. 1 (2016). 

Discrimination Against Credit Appli- 
cant on Basis of Race or National Origin 
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Under Equal Credit Opportunity Act (15 
U.S.C. §§ 1691 et seq.). 13 A.L.R. Fed. 3d 
Art. 9 (2016). 

Discrimination Based on Marital Status 
Under Equal Credit Opportunity Act (15 
U.S.C. §§ 1691 et seq.) as Defense to 
Liability for Financial Obligations. 16 
A.L.R. Fed. 3d Art. 9 (2016). 

Rights of Employees with Bipolar Dis- 
order Under Americans with Disabilities 
Act, Rehabilitation Act, and Family and 
Medical Leave Act. 17 A.L.R. Fed. 3d Art. 
5 (2016). 


CASE NOTES 


ANALYSIS 
In General. 
Appellate Review. 
Evidence. 


Gender Discrimination. 
Statute of Limitations. 


In General. 

“Honest belief’ rule is not an affirmative 
defense; it is simply a rule. Brown v. UPS, 
Inc., 2017 Ark. App. 501, 531 S.W.3d 427 
(2017). 


Appellate Review. 

Because employees failed to object to 
the jury instructions on the elements of 
their discrimination claims, they waived 
their argument that the trial court erred 
in interpreting the Arkansas Civil Rights 
Act to require that the element of intent 
be proved. Brown vy. UPS, Inc., 2017 Ark. 
App. 501, 531 S.W.3d 427 (2017). 


Evidence. 

Substantial evidence supported the 
jury’s verdict in favor of an employer be- 
cause employees failed to offer sufficient 
evidence to infer discriminatory animus 
was the real reason for the decision not to 
promote; there was sufficient evidence for 
the jury to be charged with an “honest 
belief”? instruction because the decision 
makers involved in the promotion decision 
testified they honestly believed the em- 
ployees were ineligible for promotion or 
less qualified than other candidates. 
Brown v. UPS, Inc., 2017 Ark. App. 501, 
531 S.W.3d 427 (2017). 


Gender Discrimination. 

In an employment discrimination case 
in which an employer moved to dismiss, 
the district court rejected the employer’s 
argument that because the Arkansas 
courts had rejected the so-called continu- 
ing-tort theory, and because that theory 
was analogous to the paycheck rule, the 
paycheck rule does not apply to the Ar- 
kansas Civil Rights Act of 1993, § 16-123- 
101 et seq. Holt v. Deer-Mt. Judea Sch. 
Dist., 185 F. Supp. 3d 898 (W.D: Ark. 
2015). 


Statute of Limitations. 

Former employee’s amended discrimi- 
nation complaint was timely filed because 
the original complaint was filed within the 
allotted 90-day time period and the 
amended complaint related back to the 
date of the original complaint; the 
amended complaint clearly arose out of 
the conduct, transaction, or occurrence set 
out in the original pleading. Orr v. City of 
Rogers, 232 F. Supp. 3d 1052 (W.D. Ark. 
2017). 

Former employee failed to properly ex- 
haust his remedies in his suit alleging age 
and race discrimination because the em- 
ployee filed his complaint more than one 
year after every alleged instance of dis- 
crimination, and while the employee filed 
suit within 90 days of receiving a right-to- 
sue letter from the EEOC, that letter 


arose from a charge that was either un- 


timely or otherwise provided an insuffi- 
cient basis for the claims he brought. 
Kirklin v. Joshen Paper & Packaging of 
Ark. Co., 911 F.3d 530 (8th Cir. 2018). 
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16-123-108. Retaliation — Interference — Remedies. 


(a) Retauiation. A person shall not discriminate against any indi- 
vidual because the individual in good faith has opposed any act or 
practice made unlawful by this subchapter or because the individual in 
good faith made a charge, testified, assisted, or participated in any 
manner in an investigation, proceeding, or hearing under this subchap- 
ter. 

(b) INTERFERENCE, COERCION, OR INTIMIDATION. It is unlawful to coerce, 
intimidate, threaten, or interfere with any individual in the exercise or 
enjoyment of, or on account of his or her having exercised or enjoyed, or 
on account of his or her having aided or encouraged any other 
individual in the exercise or enjoyment of, any right granted or 
protected by this subchapter. 

(c)(1) Remepies anD Procepures. The remedies and procedures avail- 
able in § 16-123-107(b) are available to aggrieved persons for a viola- 
tion of subsection (a) or subsection (b) of this section. 

(2) An employment-related claim or a claim arising out of the 
employee-employer relationship for a violation of subsection (a) or 
subsection (b) of this section may be brought only against an employer, 
and the remedies and procedures are limited to the remedies and 
procedures available under § 16-123-107(c). 


History. Acts 1995, No. 480, § 4; 2017, tuted “a violation of subsection (a) or sub- 
Now ies *2: section (b)” for “violations of subsections 

Amendments. The 2017 amendment (a) and (b)” in (c)(1); added (c)(2); and 
redesignated former (c) as (c)(1); substi- made stylistic changes. 


SUBCHAPTER 2 — ARKANSAS Farr Housine Act 


RESEARCH REFERENCES 


ALR. Discrimination on Basis of Sexual (2018). 
Orientation as Form of Sex Discrimina- Fair Housing Act (42 U.S.C. §§ 3601 et 
tion Proscribed by Title VII of Civil Rights seq.) — Supreme Court Cases, 30 A.L.R. 
Act of 1964, 28 A.L.R. Fed. 3d Art. 4 Fed. 3d Art. 3 (2018). 


16-123-204. Conduct prohibited in real estate transactions — 
Exception. 


RESEARCH REFERENCES 


ALR. Web Site as “Public Accommoda- 
tion” for Purposes of Federal or State Civil 
Rights Statutes. 7 A.L.R.7th Art. 1 (2015). 
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SUBCHAPTER 3 — ARKANSAS Far Housinc Commission 


SECTION. 

16-123-305. 
16-123-317. 
16-123-318. 
16-123-321. 
16-123-322. 


Director. 

Complaint. 

Answer. 

Conciliation. 

Temporary or preliminary 
relief. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


16-123-305. Director. 


SECTION. 

16-123-330. Attorney General — Action 
for enforcement. 

16-123-345. Incentives for  self-testing 
and self-correction. 


classification of cabinet-level department 
secretaries’ and “Transformation and Eff- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019”. 


(a)(1) The Governor shall appoint a Director of the Arkansas Fair 
Housing Commission who shall serve at the pleasure of the Governor. 
(2) The director shall report to the Secretary of the Department of 


Inspector General. 


(3) The Arkansas Fair Housing Commission may fix the compensa- 
tion, duties, authority, and responsibilities of the director. 

(b) The commission may authorize the director to hire necessary 
staff and to provide for services, furnishings, equipment, and office 
space and employees of the commission shall be employees of the 


Department of Inspector General. 


History. Acts 2001, No. 1785, § 6; 
2017, No. 774, § 1; 2019, No. 910, § 5258. 

Amendments. The 2017 amendment 
redesignated former (a) as (a)(1) and 
(a)(2); in (a)(1), substituted “The Governor 
shall appoint” for “The Arkansas Fair 
Housing Commission may employ” and 
“who shall serve at the pleasure of the 


16-123-317. Complaint. 


Governor” for “and” at the end; and, in 
(a)(2), added “The Arkansas Fair Housing 
Commission may” and “of the director”. 

The 2019 amendment inserted (a)(2) 
and redesignated former (a)(2) as (a)(3); 
and added “and employees of the commis- 
sion shall be employees of the depart- 
ment” in (b). 


(a) The Director of the Arkansas Fair Housing Commission shall 
investigate any discriminatory housing practices alleged in a complaint 


filed under this section. 
(b) A complaint shall be: 
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(1) In writing and under oath; and 

(2) In the form specified and standardized by this subchapter and the 
rules promulgated by the Arkansas Fair Housing Commission, which 
shall not require that the complaint be notarized. 

(c) An aggrieved person shall not file later than one (1) year after an 
alleged discriminatory housing practice has occurred or terminated a 
complaint with the commission alleging the discriminatory housing 
practice. | 

(d) Not later than one (1) year after an alleged discriminatory 
housing practice has occurred or terminated, the commission may file 
its own complaint. 

(e) A complaint may be reasonably and fairly amended at any time. 

(f) On the filing of a complaint, the director shall: 

(1) Give the aggrieved person notice that the complaint has been 
received; 

(2) Advise the aggrieved person of the time limits and choice of 
forums under this subchapter; and 

(3) Not later than the tenth day after the filing of the complaint or 
after the identification of an additional respondent under § 16-123-320, 
provide each respondent: 

(A) Notice identifying the alleged discriminatory housing practice 
and advising the respondent of the procedural rights and obligations 
of a respondent under this subchapter; and 

(B) A copy of the original complaint. 


History. Acts 2001, No. 1785, § 18; substituted “rules” for “regulations” in 
2019, No. 315, § 1322. (b)(2). 
Amendments. The 2019 amendment 


16-123-318. Answer. 


(a) Not later than the tenth day after receipt of the notice and a copy 
of the complaint as required by § 16-123-317(f)(3), a respondent may 
file an answer to the complaint. 

(b) An answer must be: 

(1) In writing; 

(2) Under oath; and 

(3) In the form specified and standardized by this subchapter and the 
rules promulgated by the Arkansas Fair Housing Commission, which 
shall not require that the answer be notarized. 

(c) An answer may be reasonably and fairly amended at any time. 


History. Acts 2001, No. 1785, § 19; Amendments. The 2019 amendment 
2003, No. 1775, § 4; 2019, No. 315, substituted “rules” for “regulations” in 
991323: (b)(3). 


16-123-321. Conciliation. 


(a) The Director of the Arkansas Fair Housing Commission, during 
the period beginning with the filing of a complaint and ending with the 
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filing of a charge or a dismissal by the director or the Arkansas Fair 
Housing Commission, to the extent feasible, shall engage in conciliation 
with respect to the complaint. 

(b) A conciliation agreement reached through conciliation is a writ- 
ten agreement between a respondent, the complainant, and the com- 
mission requiring approval from all three (3). 

(c)(1) Aconciliation agreement may provide for binding arbitration of 
the dispute arising from the complaint. 

(2) A conciliation agreement may authorize appropriate relief, in- 
cluding monetary relief. 

(d) A conciliation agreement shall be made public, unless the com- 
plainant and respondent agree otherwise and the director determines 
that disclosure is not necessary to further the purposes of this subchap- 
ter. 

(e) If the director has reasonable cause to believe that a respondent 
has breached a conciliation agreement, the director may authorize and 
the Attorney General may file a civil action for the enforcement of the 
conciliation agreement as provided by § 16-123-330. 

(f) No statements or actions made within the course of conciliation 
may be made public or used as evidence in a subsequent proceeding 
under this subchapter without the written consent of the persons 
concerned. 

(¢) After completion of the director’s investigation, the director shall 
make available to the aggrieved person and the respondent, at any 
time, information derived from the investigation and the final report 
related to that investigation. 


History. Acts 2001, No. 1785, § 22; deleted “or the Attorney General may au- 
2005, No. 250,'Se1220 Pim Now4 73 Sale thorize the director to hire outside counsel 
Amendments. The 2017 amendment to seek enforcement” at the end of (e). 


16-123-322. Temporary or preliminary relief. 


(a) If the Director of the Arkansas Fair Housing Commission con- 
cludes at any time following the filing of a complaint that prompt 
judicial action is necessary to carry out the purposes of this subchapter, 
and after consultation with the office of the Attorney General, the 
director may authorize the filing by the Attorney General of a civil 
action in a court of competent jurisdiction in the county where the 
respondent resides for appropriate temporary or preliminary relief 
pending final disposition of the complaint. 

(b) The filing of a civil action under this section does not affect the 
initiation or continuation .of an administrative proceeding entitled 
“administrative hearing” under § 16-123-331. 


History. Acts 2001, No. 1785, § 23; Amendments. The 2017 amendment, 
2005, No. 250, § 2; 2017, No. 473, § 2. in (a), substituted “of a civil action” for 
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outside counsel to seek the relief” at the 
end. 


“and the Attorney General may file a civil 
action” and deleted “or the Attorney Gen- 
eral may authorize the director to hire 


16-123-330. Attorney General — Action for enforcement. 


(a) If a timely election is made under § 16-123-329, the Arkansas 
Fair Housing Commission shall authorize and the Attorney General 
shall file and maintain on behalf of the aggrieved person a civil action 
in a court of competent jurisdiction seeking appropriate relief under 
this section. 

(b) If the commission determines, as under § 16-123-321, and after 
consultation with the office of the Attorney General, that a conciliation 
agreement has been breached by the respondent, the Attorney General 
may file a civil action on behalf of the aggrieved person in a court of 
competent jurisdiction in the county where the party seeking enforce- 
ment of the conciliation agreement resides. 

(c) An aggrieved person may intervene in the civil action. 

(d) If the court finds that a discriminatory housing practice has 
occurred or is about to occur, the court may grant as relief any relief 


that a court may grant in a civil action under this subchapter. 


History. Acts 2001, No. 1785, § 31; 
2003, No. 1775, § 6; 2005, No. 250, § 3; 
2017; NoV473,7§ 372019, No?'385; $73. 

Amendments. The 2017 amendment, 
in (a), substituted “shall” for “may” two 
times, substituted “person” for “party”, 
and substituted “seeking appropriate re- 
lief under this section” for “in the county 
where the respondent seeking appropriate 
relief under this section resides or the 
Attorney General may authorize the com- 


mission to hire outside counsel to pursue 
appropriate relief” at the end; in (b), sub- 
stituted “party” for “respondent”, and de- 
leted “or the Attorney General may autho- 
rize the commission to hire outside 
counsel to seek enforcement of the concili- 
ation agreement”; deleted former (c); and 
redesignated the remaining subsections 
accordingly. 

The 2019 amendment inserted “civil” in 


(c). 


16-123-345. Incentives for self-testing and self-correction. 


(a)(1) Areport or result of a self-test, as that term is defined by rule 
of the Director of the Arkansas Fair Housing Commission, shall be 
considered to be privileged under subdivision (a)(2) of this section if a 


person: 


(A) Conducts or authorizes an independent third party to conduct 
a self-test of any aspect of a residential real estate-related lending 
transaction or any part of that transaction by that person in order to 
determine the level or effectiveness of compliance with this subchap- 


ter by that person; and 


(B) Has identified any possible violation of this subchapter by that 
person and has taken, or is taking, appropriate corrective action to 
address any such possible violation. 

(2) If a person meets the conditions specified in subdivision (a)(1) of 
this section with respect to a self-test, any report or results of that 


self-test: 
(A) Shall be privileged; and 
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(B) May not be obtained or used by the Arkansas Fair Housing 
Commission or any applicant, department, or agency in any: 

(i) Proceeding or civil action in which one (1) or more violations of 
this subchapter are alleged; or 

(ii) Examination or investigation relating to compliance with this 
subchapter. 

(b)(1) No provision of this subchapter may be construed to prevent an 
agerieved person, complainant, department, or agency from obtaining 
or using a report or results of any self-test in any proceeding or civil 
action in which a violation of this subchapter is alleged, or in any 
examination or investigation of compliance with this subchapter if: 

(A) The person to whom the self-test relates or any person with 
lawful access to the report or the results: 

(i) Voluntarily releases or discloses all or any part of the report or 
results to the commission, aggrieved person, AEN, depart- 
ment, or agency or to the general public; or 

(ii) Refers to or describes the report or results as a defense to 
charges of violations of this subchapter against the person to whom 
the self-test relates; or 

(B) The report or results are sought in conjunction with an 
adjudication or admission of a violation of this subchapter for the sole 
purpose of determining an appropriate penalty or remedy. 

(2) Any report or results of a self-test that are disclosed for the 
purpose specified in subdivision (b)(1)(B) of this section: 

(A) Shall be used only for the particular proceeding in which the 
adjudication or admission referred to in subdivision (b)(1)(B) of this 
section is made; and 

(B) May not be used in any other action or proceeding. 

(c) An aggrieved person, complainant, department, agency, or the 
commission that challenges a privilege asserted under this section may 
seek a determination of the existence and application of that privilege 
in: 

(1) A court of competent jurisdiction; or 

(2) An administrative law proceeding with appropriate jurisdiction. 


History. Acts 2001, No. 1785, § 46; Amendments. The 2019 amendment 
2008, No. 1775, §§ 10, 11; 2019, No. 315, substituted “rule” for “regulation” in the 
§ 1324. introductory language of (a)(1). 


SUBCHAPTER 4 — Re ticious FREEDOM RESTORATION ACT 


SECTION. 
16-123-407. Exemptions. 


Effective Dates. Acts 2019, No. 910, kansas that this act revises the duties of 
§ 6346(b): July 1,2019. Emergency clause certain state entities; that this act estab- 
provided: “It is found and determined by _ lishes new departments of the state; that 
the General Assembly of the State of Ar- these revisions impact the expenses and 
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operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 


16-123-402. Legislative intent. 


CIVIL RIGHTS 


16-123-407 


fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on. July 
17'20197, 


CASE NOTES 


Particular Cases. 

Where state imposed statewide ban on 
solicitation activity at state revenue of- 
fices, plaintiff failed to show that the ban 
substantially burdened his sincere reli- 


gious exercise or belief. Brown v. Ark. 
Dep’t of Fin. & Admin., 180 F. Supp. 3d 
602 (W.D. Ark. 2016), affd, 674 Fed. Appx. 
599 (8th Cir. 2017). 


16-123-404. Free exercise of religion protected. 


RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- 
cation of Civil Rights Act of 1964 (42 
U.S.C. §§ 2000e-1(a), 2000e-2(e)(2)) Ex- 
-empting Activities of Religious Organiza- 
tions from Operation of Title VII Equal 
Employment Opportunity Provisions. 6 


A.L.R. Fed. 3d Art. 6 (2016). 

Employer’s Dress Policy as Religious 
Discrimination Under Federal Law. 12 
A.L.R. Fed. 3d Art. 5 (2016). 


CASE NOTES 


Judges. 

Arkansas judge did not state a plausible 
claim that Justices of the Arkansas Su- 
preme Court violated this section by per- 
manently barring him from presiding over 
death penalty cases based on his anti- 
death penalty statements and activities; 
Arkansas had compelling interests in the 


16-123-407. Exemptions. 


impartiality of the judiciary and in public 
perception of an impartial judiciary, and 
the judge did not allege any less restric- 
tive means of furthering those compelling 
interests. In re Kemp, 894 F.3d 900 (8th 
Cir. 2018), cert. denied, 139 S. Ct. 1176, 
203 L. Ed.'2d 199 (2019). 


The Division of Correction, the Division of Community Correction, a 
county jail, and a detention facility are exempt from this subchapter. 


History. Acts 2015, No. 975, § 1; 2019, 
No. 910, § 970. 

Amendments. The 2019 amendment 
substituted “Division of Correction” for 


“Department of Correction” and “Division 
of Community Correction” for “Depart- 
ment of Community Correction”. 
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CHAPTER 124 
DRUG DEALER LIABILITY ACT 


16-124-101. Title. 
RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- 
cation of State Drug Dealer Liability Acts. 
12 A.L.R.7th Art. 2 (2015). 


CHAPTER 127 
STALKER LIABILITY ACT 


16-127-102. Civil liability for stalking. 


RESEARCH REFERENCES 


ALR. Validity of State Stalking Stat- of State Civil Stalking Statutes. 14 
utes. 6 A.L.R.7th Art. 6 (2015). A.L.R.7th Art. 4 (2015). 
Validity, Construction, and Application 
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